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LAW & LEGISLATION—GENERAL

COMPANY LAW COMMITTEE REPORT:
Letter No. 3939 dated 30th May, 1952
From-—The Secretary, The Bengal Chamber of Commerce &
Industry
To—The Officer on Special Duty, Department of Economic
Affairs, Ministry of Finance, Government of India,
New Delhi,

. I am directed to refer to your Letter No. (1)—Impl, CLR/52
of the 12th March last, inviting comments~-by the 31st May—on
the recommendations contained in the Report of the Company
Law Committee,

2. The Chamber welcomes the Report as a notable and lucid
document which contributes materially towards the public know-
ledge of the intricacies of company management and of the merits
and demerits of the present system ; and which makes valuable
and well-balanced recommendations for the improvement of the
existing law and of its administration. Throughout the evidence,
written and oral, which it has placed before the Company Law
Committee, the Chamber has consistently supported all practica-
ble measures which will close the loopholes in the existing Act
against the malpractices of the dishonest and which will at the
same time allow sufficient flexibility for honest and responsible
company managements to operate efficiently under conditions of
freedom from unnecessary and petty harassment. From this
point of view, the Chamber believes that the recommendations of
the Company Law Committee, read as a whole and faithfully im-
plemented in the form in which they have been put forward, will
go far towards achieving the desired objective even if in some

‘directions they impose restrictions irksome and burdensome to

honest and efficient management in the endeavour to close the
avenues of escape for the unscrupulous. Taken as an integrated
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structure and subject to what follows on some of the individual
proposals, the Chamber finds itself able to accept the Committec’s
recommendations and welcomes in particular the proposals rela-
igation contained in Chapter XII,
and the scheme of administration, involving the establishment of
a Central Statutory Authority, deseribed in Chapter XVII of the
Report.

ting to inspection and invest
g

3. But it is necessary for the Chamber, in extending this
general welcome to the Company Law Committec’s proposals, to
observe, firstly, that these @o to the very limit of safeguard, super-
vi : beyond that limit would
efficiency and initiative as to make joint stock enter-

ion and regulation and that anythin
s0 stult;
prise virtually unworkable ; and secondly, that the structure re-
commended by the Committee, from the Central Authority down-
wards, is so composite a whole tha Jection of, or meddling
with, its main component parts would vitiate its effectiveness. It
is to be hoped therefore that the amending and cousolidating mea-

any

g
sure—which the Chamber strongly favours—uwill not go beyond
the Committec’s recommendations.

4. The Chamber now wishes to comment as follows on some
of the individual recommendations made in the Report :—

Chapter iv.—Definitions & Jurisdiction,

Pp. 25201 29-Nationality of Dircctors—Iu this paragraph
the Cemmittee draw the attention of Government to the pro-
visious contained in the company legislation of some count-
ries requiring that one or more of the directors should be
persons of the nationality of the country in which the com-

1y is formed and registered. At this particular stage of

development, when it would be unwise to take any action
likely to deter & ceptable forcion capital from associating it-
s industrial proate s

and in circumstances in
in auy case, coliaboration between nationals and for-
as been such a marked feature of recent years, the
Chamber ventures to
this

cigners

suggest that statutory compulsion in
fireetion is both undesirable and uunecessary.
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Chapter v.— Constitution & Incorporation of Companies.

30 para S5—Slanaging Agency Agrcentent to form past of
Art a miner poitt which might result i i ler-
standing, it should be pointed out that the marginal heading

s paragraph, “Managing agency

areement to form
eIy refleet the Commitiee’s
that the managing
uid be afived to the Artic

amely

Chapter vi.—Shares & Shar Capital.

Pp. 3038+ para SS—Future classification of sharcs and rights

to ke attiched to cach ¢l i

wranh

issues made after the

fresh capital ether thin equi
f

ed in t

par regards
u el the Report all
ould be preference
1 future, have only
case of exist

companies which have sh conferring voting rights more

o nended, the companies must
from s of the Act bring the

in respeet of such shares into proportion to the

paid up thereon.

voting

amoust of

pital paid up er eradite i

ous,

As the Chamber reads this particular set of recommenda )
all that voting rights carried by existing
preference shares shot
ticn to the capital paid u
37 of the Report, not that
wmust in future carry only qualified voting rights as laid down
initem (ii).  This intention, suested, should be made
quite clear in the conselidating bill, namely that the voting
rights attached to existiny preference shares may continue
unaffected provided, of course, they are strictly in propor-
tion to the capital paid up or credited as paid up thereon.

intended is t

merely e brought into propor-

as required by it.m (v) on page

isting preference shares

Chapter vii.—Prospectus, minimum subscription and allotmens of shares.

Ppod2iI0: para 55 pp. 360,98)—Prospectus—Clause 24 (2) (a)
on page 394 states that the Auditor's Report shall deal with
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the profits or losses of the company, distinguishing items of
a non-recurring nature in respect of each of the five financial
years immediately preceding the issue of the Prospectus.
Clause 34 on page 397 states that the report shall either indi-
cate by way of note any adjustments respecting the figures of
any profits or Josses which appear to the persons making the
Teports recessary, or shall make these adjnstments and indi-
cate that adjustments have been made. The Chamber under-
stands that the normal procedure is for Auditors to omit items
of a nonrecurring nature from reported figures of profits for
Prospectuses and make such adjustments as they consider
appropriate.

While the Auditors may still be entitled to make adjustments
in respect of items of a non-recurring nature and it may be con-
tended that it is only if they consider that no adjustments are
necessary that such items should remain in the accounts and
then be shown separately, nevertheless the Chamber fecls that
it is important to make it absolutely clear that the existing
normal procedure may be permitted,

Chapter Viii —Company meetings & proceedings.

P 58 : para 78—Resolutions and Netices.—~The Company Law
Committee recommend here that, where they are applicable
under the existing Act, extraordinary resolutions should be
replaced by special resolutions. 1f this recommendation,
which the Chamber accepts, is acted upon, it will be necessary
to ensure that other enactments such as the Companies (Do~
ations to National Funds) Act, 1951, which require extraor-
dinary resolutions of the Company, are correspondingly
ded.

amen-

Chapter ix.—Management of Companies: Diiectors & their powers,

Pb. 6465 : para 6 : Qualifications ang conditions of appoint-
ment of directors—While the rTecommendations contained i
this paragraph of the report will undoubtedly involve practi-
cal difficulties, the Chamber js prepared Lo accept them sub-
ject to the consideration of ope point, namely
should be made for the possibility of qualifieatio
owied by a firm and useq by a member of the fi

that provision
0 shares being
i as his qual-
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ification, 7.c. that there should be no prohibition on the reg-
istration of shares in the joint names of the partuers of a firm
and that such shares should be regarded as being in benefic-
ial ownership.

P.GG: para S§—Prohibition of iax-frec payments to cmploy-
ces—Paragraph 88 proposes that “following the provisions of
Sections 159 of the English Companies Act, 1948” no remu-
neration payable by the Company to any officer, employee or
servant should be tax-frec. This goes very much further than
the English Act which, as is explained on p. 267, merely pro-
hibits tax-free payments to directors. The Chamber would
have no objection to the latter provision but greatly doubts,
under present conditions, the espediency and desirability of a
blauket provision on the lines now proposed, that is to say app-
licable to officers, employees or servants of the Company, for the
reason that--in common with the experience of the Govern-
ment of India themselves—many commercial and industrial
concerns have found it difficult or impossible to recruit high-
Iy skilled technicians for short-term specialised -appoint-
ments except on the gurantee of a certain fixed reununeration.
Indeed, the Income Tax (Amendment) Bill, 1952, recently

shed, rec this position by propesing a new sub-

section of Section 4 of th Tax Act exempting from

Indian tax any income rec yee of a foreign

enterprise, not engaged in any trade or businzess in the taxable

stay does not exceed ninety days.

Inc:

e

<d by an cmpl

territories, where 1

The Chamber therefore considers that the suggested new sec-
tion of the Companies Act should apply to directors only. If
Government find themselves unable to accept this suggestion,
it is recommended that there should at least be a provision for
exemption frow it in individual cases on application to the
Central Authority.

P.GG: para 90 s Age of dircctors—The Chamber strongly de-
precates the suggested imposition of an age limit of 65 years
for directors of companies other than private companies not
subsidiaries of public companies.  In the Chamber’s experi-
ence a rigid limit of this nature is unnecessarily restrictive
and fails to take into account not only the comparative short-
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age at the present time of really experienced directors but also
those cases in which the individuals concerned are perfectly
capable—-as many of India’s public servants and personalities
are—of continuing efficiently as directors after the age of G5,
The Chamber does not think it to be in the interests of the
country's commercial progress and ind ustrial development to
deprive companies peremptorily and permanently of the ser-
vices of some of the hest of their directors and again urges
that the propesed age limitation, as in the United Kingdom,
siould be capable of being waived in individual cases by spe-
cial notice and ordinary resolution of the company.

The Chamber feels that if the services of a gentleman who is
overage to be a director are wortl taining and paying for as
anadviser, there is no good reason why the individual concern-
ed should not contizue to he a director. The appointment
of an adviser seems likely to lead to additional cost to the com-
pany as presumably in most cases another director would have
to be appointed.

PP 67100 para 91—Nunber of directorships which a director
can hold—Ilerealso the Chamber wishes tourge a small quali-
fication to the proposed statutory limit of 20 directorships,
again solely in the interests of the efficient management of
companies where they operate under the mauaging agency
system.  The Chamber’s recommendation is that ex-officio
directorships should be excluded from the limit of 20.

The Chamber also strougly endorses the view of the Company
Taw Committee that, having regard to the paucity of high
grade busiuess ab; ty in the country at the present s!:\;c,
there should be no whittling down of the limit of 20, already
sufficiently restrictive under existing conditions,

P.72: para 98—Prohibition of woting by interesicd directors—
In this paragraph of the report, which disensses the prohibi
tion placed on an interested director from voting at
Ol ANy contract or arrangement in which he fs direetly con-
cerned, it is proposed that “the interested director should not
take part in the proceedings of such meeting”. The corres.
ponding recommendation on PP- 293/294 of the report is that

a meeting

COMPANY LAW COMMITTER REPORT 7

rocecdings of the
Board of Dircctors at whicli a contract in which
ed is being

e is directly or indircetly concerned or i

discussed and voted upon” .

stances mean that not
ny part of the proceed-
The intention surely is that
the interested director’s ipation should relate only
to the particular contract or arrangement in which he is inter-
4 be precluded from taking part in

This proposal might in certa

a single dirceter could participate i

ings of a particular meet

ested, not that he sh

the other business of the meeting.

Pp. $0/61 : Para 111—Retirement and removal of Directors—
In this paragraph of their repor? the Company Lasw Commit-
tee recommend that in future a dizcctor of a company, whe-
ther under an agreement or nct and notwithstand; 14
thing to the contrary in its articles, shall be removable by an
ordinary resolution of which special notice has been given.

g en;

This recommendation raises a question which the report (vide
para 202) leaves for decision by the Government of India and
on which tiie Chamber would like to take this opportunity of
expressing its views, namely the extent to which it is propos-
ed in the new consolidated Companies Act to incorporate
the provisions of the Indian Companies (Amendment) Act,
1651, 1f; as the Chamber hopes will be the case, the compre-
hensive safeguards recomn:ended by the Company Law Com-
mittee are adopted largely as they stand, particularly the pro-
posed new Scctions 153C and 153D, it scems to the Chamber
unnecessary to add to the structure by superimposing any of
the provisions of the 1951 Act relating to directors other than
those of sub-section (2) of Section 86] which the Chamber
considers should be retained in the new Act.

Il this course is not adopted, that is to say if the provisions
of Section 86] (2) do not find a place in the new Act, then the
Chamber strongly urges that the amended version of existing
Scetion 86G of the 1913 Act should make the removal of a
director subject to a special, not an ordinary, resolution of
the company. T'o adopt the recommendation of the Com-
mittee without retaining the safeguard of Section 867 (2) will
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metely play into the hands of undesirable elements wishing
to obtain control of the company for their ow t

pany for their own purposes. the grounds for the suggested differentiation are that more
frequent renewals act as a safecuard to the shareholders of
the company against mis-management or inefficiency on the

| For the same reason the Chamber fecls strongly that an in-
crease or decrease in the number of directors should only be
by special tesolution, not by ordinary resolution as proposed
on page 174 of the Report,

part of the managing agents, remedics for these eventualities
are to be found elsewhere, for instance in the recommenda-
tions for the removal of managing agents contained in parag-
raph 119 of the Committee’s report.

Chapter X-—Managing Agents.

The Chamber also wishes to urge reconsideration of the fur~
ther aspect of the Committee’s proposals, namely that which

P"l‘iﬁis:p:':::"l[7»]717;?1":”'10" and rencieal of appointment—
$ paragra poses that injtial appointments should he

Testricted to 15 years, instead of 20 as at present, and that

1’L‘nc\.val uld be limited to 10 years. It also recommends
i that in future no resewal, reappaintment, or extension of the
1 term of a managing agent <hould be made except Quring the
ktsl 24 months of thy cement due to expire : a corrcs}om
ding recommendation is centained in paragraph 118 in the
Cou(c.\'t. of the Committee’s recommendation that all existine
nlauagmg ageney agreements should he terminated on lh:
15th August, 16 9, unless they cxpire before that date.

< agents ex-

seeks to prohibit the reappointment of mana
xpiry of their

cept within twenty-four months before the
agreements.  The effect of this proposal wiil be that for ap to
a period of two years bforc the
agents will Le in a state of complete unc
they will continue thercafter to be res

ment, finances and policy of the company.
natural hesitaney in respect of forward planning may well be
disastrous to the company’s progre: On these grounds, the
Chamber strongly urges that the two-ycar period should be

ble for the manage-
The resultant

v .
’“i‘z:l‘ilfx l‘lf"};?ﬁ‘fpLl(lriexnlxl::('_-i(z:m}” fo ﬁl‘l.é’(‘n years of the per- increased to five years.

restrictive when n'r:p“m ‘;]c:m."’“L”“z‘_“i agents as anduly There is a further connected poiut not covered by the Com-

for long-term dever ) ¢ l.ﬂ‘ Ypes of companies calling pany Law Committee’s recommendations wiich the Chamber

g development policy and finance, the Chamber considers should be suitably provided for inthe new Act. As

is prepare, fesce in it 3 .
i pnf’vi‘(ﬂj]“(‘}“’r‘l :C‘ll‘l‘;“dc; ::“}:im ﬁ‘hc interests of unanimity is known to Government, it is the frequent practice of mana
| The Chamber however Position f) reduce it still further. ging agents, particularly ia the dovelopment stages of « man-
! Dosed restriction of remerate h oo L 45 Feasonable the pro- aged company, to make substantial loans to it wiether by way
| st appointment involvesop o1 oo, 1 ffteen years on of overdralt cr otherwise andjor to staud as guarantor for it
| perience it willoay ““(“-m :St.xc:tlmmber l':uo\vsAfrom ex- in respect of bank advances. The Chamber thinks it only
[ mnanaging agent to embark ;fn ’S;:tp:g"::lcio‘:liﬁ‘u!;xve bo the reasonable that where the managinz agency agreement lapses
J ment of a company, the ten year period for n de‘idop. and is not renewed, it should be provided that the managing
! eveu more discouraging to the ml'un ‘_n':n renewals will be agency appointment will continue until such time as the loans
| ing aud progressively ,',h,,p]emc““,;(,'ﬂglm’“"‘_“{“{e"t n _f°“"“h‘" made to the company by the managing agents are repaid and
! licy, particularly in the case of Minine an i’]“’m forward po. until the managing agents are released by the bauk from any
| panies where assured continuity ofhl;o:; ‘Qt"]‘)l’!lmulcmu- guarantees they have given on behalf of the company. If pro-
i agreed development policy are essential T;m“CL]“"‘!ll'lllenl and visions on these lines are not included in the Act, it can easi-
" Iy urges that renewals should he fm'\ l‘he sam .m"'?'.u strong- ly be imagined, firstly, how prudent managing agents will

@ first appointment, nanicly fiftcen years andsen period as for of necessity hiave (o limit the finance they make available to
i son for the proposal that (he periods sh 1 be 110 valid rea- - the company towards the end of the term of their appointment
¢ should be differcnt. It unless they are sure of renewal ; and secondly, how unscru-

pulous concerns who gain control of the company with the
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object of acquiring the managing agency will take advantage
of their position to decline repayment of loans and to evade
the responsibility of banik guarantees made by the former man-
aging agents,

Pp. 90/93 : para 122—Transfer of Managing Agency in case
of @ firm or limited company—In this paragraph the Company
Law Committee deal witlh the difficult question of what con~
stitutes a change in the constitution of a managing agency
firm or company. They recommend that in the case of a man-
aging agent which is q public company and whose shares
are officially quoted on a recognised stock exchange, the ex-
emption at present granted by Scction 87BB of the Act (intro-
duced by the 1951 Amendment Act) should continue. In the
case of managing ageucy companies other than public com-
panies as so defined, the Committee recommend, inter alia
(item (iv) (b) on Page 92 of the Report), that the managing
agency agreement should automatically and immediately ex-
pire if the votings rights attached to the shares held collec-
tively by the persons who were the beneficial share holders in
the managing ageucy company at the date when the agree-
ment was entered into, at any time during the continuation of
the agreement fall below 51% of the total voting rights,

This is a proposal which cannot fail to be most alarming for

many managing agency companies of long standing and re-
pute because, i its present form, it will result in the loss of all
their managing agency agreements, to the great detriment
of the managed companies, if they —the managing agencies—
are unable to obtain an official quotation on a recognised
stock exchange and, through circwmstances outside their con-
trol such as the death of one substantial beneficial owner of
the shares, fail to Tetain 51% of the voting rights. While
agrecing with the Company Law Committee that some contro]
is necessary over changes in the constitution of managing
ageney concerns, the Chamber feels that the proposal put for-
ward in the Report with reference to man,
Dpanies other than public companies throw:
safeguard, at the merey of stock exchang
often occurred—irrespousib]y refuse mar]

aging ageucy com=
s them, withont any
es who may—as hag
kings to them,
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To meet the circumstances referred to above, the Chamber

considers it only reasonable that there shonk} be a s:\fcgutw'rd
to the extent of a right of application to the Central Authcfx uly
for exemption from the suggested provisions of S"b’-?]:‘r:g!]::f:]i
(iv) (b) of paragraph 122 on page 92 of the Rc'port. 41 llc P
ber earnestly hopes that this recommedation will )f ur y
examined and favourably cousidered, as llchcﬂ'cC!s of the p“o
posal in its present form may well prove “‘1:;‘5“‘0:7 t:hlen:my"
managing agency companies of high smndm.g and to

naged companies for which they are responsible.

P. 95 : para 126—Quantum of remuncration Of'lll(!ll(lgt:ilg {;gc:;ct;
As Section 87C on page 364 of the Repol’t'ls drafted, the
culation is in respect of annual profits and in couscq‘u]cuc;:c'.,(;exﬂ
cept to the extent that managing agents are eul.11t c(m .
minimum remuneration, nothing can be drawn unt’|‘ a“lnuons
end of the year. T'he Chamber suggcsts'that the c‘\tc ntions
might be made half yearly and if there is auy loss in <: -
cond half of the year, it would be carried forward and se
against profits in subsequent half years.

R ion—The
P. 96: para 12! Th
tion i:lhis paragraph proposes to place a limit of Rsu?‘?;g(:,}
per annum, irrespective of circmnstanccs', on (hebm:‘ o
remuneration of the managing agents ‘.VIA"C,h m:\yl be zeosﬂy
the company. Inview of the extreme 1 ‘|d1ty of t his plr pSOI.u:
the Chamber thinks it should be pennls.sm!c by special rcl ol
tion of the company and with the sanction of the Cfc[:zr:o e
thority to fix a minimum remuneration "f excess o s(.”m,“is.
in the same way as is proposed for managing agency c
sion in excess of 12}% of the nett annual profits,

P. 97 : para 129—Proliibition of payment of adr{itfl{rtal r:::zz;;
eration—It should be made clear that the proln.b?uonl ?;;r "
any remuneration to the mr\u;\g}ing agentt]iai(‘l:l;g:; oo

rm than those laid down in the r
2}“;;?;:; ;07C does not prec]ud? the payment to ;m::::g;::g
agents of intesest on overdraits given to the ma{mgdc.( cmr[s)
a:such rate as may have been authorised by the directors.

P.97]99: para 130 (Pp.364/65: draft section 870)—00{';”;,:;3;
: N y 1, 2 A e
of nett profi ation of ging
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Chamber suggests that bearing in mind the varying arrange-
njentf now in force with regard to managing agency commis-
sion it is equitable that Jogses of Previous years included in
the caleulation in future should be restricted to losses in Tes-
pect of periods subsequent to the amendment of the Act. Fur-
thermore, it should be provided that aloss ouce deducted from
subscfjucut profits, should not again be deducted ou a later
occasion,

It i.s also necessary to draw attention to one undesirable repercus-
sionof the proposal to deduct from the profits, for the purposes
of caleulating commission, the losses of previous years. Where
& managing agent resigus or is removed from office, leaving
”‘.C company with beavy losses to e carried forward, the effect
\Vl]! be to penalise the new managing agents for the failing of
their predecessors 5 and there may well, indeed, be occasions
when the company will find it difficult or impossible to obtain
tlhe services of suitable new managing agents. To mect this
likely position, the Chamber recommends that in such circum-
sl:\nces-tlw losses sustained by the company prior to the date
of appointment of a ney managing agent should not be deduct-
ed from the profits of the company for the purposes of caleq-
lating the new managing agent’s commission.

i . .
() The Chamber is not clear as to the circumstances in which

Iiﬂ/)-l‘c:cinii(m might not have been taken into consideration in
Artving at profits of earlier ye The Chamber wil] refer
latcr' lF the difficultics of caleulating depreciation under the
DProvision of the Section as drafted in respect of existing assets
but submits that further caleulations should be omitted.

(ifi) The practical difficultics and the extra work entailed in the

caleulation ‘of depreciation for the purposes of managing ag-
ency commission do not appear to have been fully appreciated
by the Members of the Company Iaw Committee,

So far as current additions to capita) cxpenditure are concern.
ed Presumably it is proposed that the caleulation shoyld be
done in the same manner as for income tax purposes by refe
ence to the months whey the buildings or plant and u}:achi‘.r.
ery are 1'>u{ into use, T'his entails considerable time and Iah, .
and while this caleulation can be effected, in large conacc:ssr

In the case, howeve:
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it may mean a delay in the preparation of the company’s ace-
ounts. Furthermore, it might so happen that the company's
income tax assessment might not be completed for some con-
siderable time after the end of the accounting period and in
such cases it might be nece sary to rework all the deprecia-
tion figures so that the calculations for depreciation for com-
mission purposes fall iuto line with those finally agreced for
income tax purposes.

of assets in use before the amended sec-

tion becomes operative, even greater difficulties appear as the
figure on which the calculation is to be based in the first year
is not defined.
1f some notional figure has to he evolved, then further calcula-
I be necessary with all the consequcntial difficulties

tions wi
they will involve,

The Clhiamber therefore suggests that to avoid all the innum-
erable complications that arise owing to notional depreciation,
the depreciation to be deducted for comumission purposes
should be that charged in the accounts.

While L. P.T.aund B. P. T. have been expressed as a charge
on income, inactual fact they represent taxation which for
all other purposes has been treated as appropriations of profit
and the Chamber suggests thercfore that no deduction should
be made for these items when caleulating commission.

The Chamber is not clear as to the meaning of sub-section 4
of draft scction 87C. Where, for example, the end of the
second year falls during the company’s accounting period,
should the calculation be made by reference to the new
formula for the whole year or pait of a year only ?

Chapter xi--Accounts and Audit.

Pp. 113-132-paras 147-203 (pp. 400-420)

1. Barance Smerr (Page 403).—The Chamber does not agree

that it is desirable to lay down the exact form in which the
Balance Sheet of any Company is to be prepared. Apart from
the practical difficulties of couforming to such a requirement,
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it would be a retrograde step, in the Chamber’s view, to insist
on too rigid a form of accounts as this will greatly retard the
development in India of modern accounting techniques. If
it is eventually decided that a form of Balance Sheet should be
prescribed, the position should be made as flexible as possible
and not only should it be possible to show heads additional to
thosc appearing in the draft form, but it should not be neces-
sary to use all the headings if they are not applicable or if
the amount involved is nil.

Furthermore, if the information required is given, it should
not be necessary for the order and the grouping to follow ex-
actly that laid down in any forms that may be prescribed.

The Chamber also draws att:ntion {c the following items in
the form as drafted : —

Page 411—The necessity of a liability fund as shown in reser-
ves on page 411 is not understood.

Page 412—"T'he Chamber notes that it is suggested that debts
due by officers of the company other than directors must also
be shown. The Chamber suggests that it is desirable that
“officers” shonld be clearly defined and in particular it should
be stated whether or not it includes auditors for this purpose.

Debts over three months old fo be shown as loans. (pp 120 and
416)—Government will appreciate that in many cases, debts
due by themselves are outstanding for over three months and
il the proposal of the Committee is accepted, then such debts
will have to appear under “Loans & Advances.”. Further-
more, in many businesses, particularly those connected with
Engineering, it is provided in the contract that a portion of
the contract money shall not be paid for some months. In
such circumstances it does not seem to the Chamber reasonable
that such debts should be included under the hieading “Loans
& Advances”. Furthermore, the arbitrary transfer of a book
debt to another heading may mean that the Balance Slheet
will not show a true and fair view of the company’s position.

The Chamber appreciates that the Company Law Committee
have in mind the possibility that dircctors of a company may

2. ProFIT AND Loss

COMPANY LAW COMMITTEE REPORT 15

Lave allowed book debts due by themselves to remain outstand-
ing for lengthy periods. I'he Chamber therclore, lias no
objection to debts due by dircetors which, under the present
law have to be shown in the balance sheet, being divided into
two headings, () those which have been outstanding for less
than three months and (b) those that have been outstanding
for over three months.

Page 415, Item (g)--T'he Chamber cannot find any reference to
this note in the Balance Sheet and in any event it appears
redundant.

Page 416, Item () —''he note refers to the balance sheet and
the need to show corresponding fignres of a previous period.
‘I'he second sentence of the note refers to requirements in the
case of companies having quarterly or half-yearly accounts.
Surely, it is intended in this sentence to state that the corres-
pouding figure to be shown is the figure appearing in the
Dbalance sheet prepared as at the corresponding date in the
previous year and no reference to profit and loss account
should be made in this notc. .

Account (Page 417).~While the Chamber
agrees it is desirable that adequate disclosure should be made
in the profit and loss account it does feel that the Schedule as
drafted contains far too much detail and that particularly in
the case of larger companies, the extra work involved and the
additional details shown will not provide the sharcholders
with the information which should be supplied in a form read-
ily understandable.

‘I'he Chamber suggests that it is sufiicient to show in the pro-
fit and loss account details as set out in the draft schedule
attached as an appendix to this letter.

The Chamber has the following comments on matters includ-
ed in the form as drafted.

Page 417—(i) The Chamber fecls that item (viii) is unnecess-
ary in that provisions made for specific liabilities will nor-
mally be shown under the appropriate heading e. g. salaries,
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rents, Insurance, cte. The effect of the proposal would be to
exclude liabilities for these items from the appropriate head-
ingsand to include them in a Jump sum item for all liabili-
ties rendering comparative figures almost meaningless.

‘Page 420, Clause 5 (2) (@)—1t is not clear whether it is intend-
ed to refer to assets acquired before the amendment of the
Act or depreciation written off before the commencement of
the Act,

P. 128 : para 174—Chartered Accountant or partner of his
Sirm to sign Auditor’s Report etc.—The Chamber sees no reas-
on why a qualified assistant under a power of attorney should
not sign reports ete. on behalf of his firm. In such cases, the
fivw s still responsible for his actions and in the case of any
criminal procecdings, the individual is in any case liable for
his own actions. The Chamber also visualises the case of an
individual practitioner who might be on holiday or il : jn
such cases no one would be in g position to sign any report if
he is not permitted to authorise a qualified assistant to do so
under a power of attorney.

Chapter xvi ~Foreign Companieg,

(PP 165167 : paras 223-24 p. 434~Secs. 277C)

Foreign Companies, Scction 277C, page 434—Under the law in
many other pasts of the world the Provisions with regard
to Balance Sheets and Profit & T,oss Accounts are such that
it is not necessary to give such detailed information asis pro-
posed for India,

In the case of companies having interests throughout the
world, considerable difficulty wil! therefore De experienced in
analysing their accounts to provide the amount of detail pro-
posed by the Committee,

What will be a difficulty in case of an Indian Company may
become an intolerable burden iy the case of foreign compan-
ies and may bea discouraging factor that will be taken into
consideration by the foreign company when consi

idering
\\'heEl\ex or not to risk capital in India,

The Chamber feels that o form on the lines of the existing
Form H is adequate,
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Annexure and Addendum

P. 251 : Redraft of Scction 81—resolutions—In item (v) of the
Commiittee’s proposed redraft of existing Section 81 of the
Act it is provided that a resolution shall be a special resolu-
tion when it has been passed “by a majority of 76 per cent of
the members preseut and voting at a meeting .. RN
In view of the uncertainty which has always existed, in prac-
tice if not in law, as to the proper interpretation of “a majo=
rity of 75%”, the Cliamber recommends that this uncertainty
should be ended by deleting the words ““a majority of”, thus
making a special resolution clearly one which has bee.u passed
by 75% of the members present and voting at a meeting.

P. 356/357 : Redraft of Section 83B—Appointment of Direc-
tors—To meet the position of a director holding office asa
trustee of debenture holders, it is recommended that Sccuo‘u
83B should include a proviso similar to the one suggested in
the Committee’s redraft of Section 86E, para (c), on page 261

of the Report.

5. The Chamber trusts that these comz}xenls on the Com-
pany Law Committee’s impressive and f)lhcrwlse eminently placf-
tical report will be given full consideration b.y t!{c Goverflmeut <{
India before the drafting of the new cousohdamlg- ActAls uude}-
taken. If any elaboration of the views expressed in t]ins let(er‘xs
necessary the Chamber will gladly depute representatives to dis-
cuss the matter in New Delhi,

Appendix : Draft Schedule for Profit and Loss Account

Draft of - e Schedule.

I'he profit and Joss account shall include the particulars set forth
under the following headings :—

1. The gross income before any deduction on account Aofr:os(sAor
expenses showing separately turnover and distinguishing in-
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come from investments, dividends from investments, dividends
from subsidiary companies and each other scutce from which

the income has been derived,

[ The gross expenditure showing separately any expenditure
chargeable under the following heads :—

(i) the purchases and the opening and the closing trading
stocks or, alternatively, the cost of sales.

(i) Provision for depreciation on fixed assets.
(iii) Interest on debentures and other fixed loans,
(iv) Amounts provided for taxation on profits.

(v) Amounts provided for the redemption of (a) share capital
aud (b) loan capital.

(vi) Provisions for losses of subsidiary companies.
(vii) The total of (he amounts paid as rem

Managing Agents, if any, w
or otherwise ;

uneration to the
hetler as fees, percentages,

i) “The total of the amounts paid, whether s fees, percen- HL
tages or otherwise, to the Directors as remuneration
for theijr services and, where o special resolution of the
company so requires, to the Manager. If any Director .
of the company is by virtue of the uomination, whether
direct or indirect, of that company, a Director of any
other company any remuneration or other emolum
i m for his own use, whether as a Dir
¢ in connection
of, that other company,
foot of the account or in

ents \
ector
ith the management
shall be shown iy o note at the
a statement attached thereto;

of, or otherwis

v
(ix) The aggregate amoun

its of any compensation paid to
Managing Agents, ,

Directors or former J\Im:aging Ag-
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ents or Directors of the company (1) as such and (2)
otherwise, for loss of office or in covnection with or aris-
ing out of their retirement from the compauny or from
:m; other company of which the DircctPr isa l?irgctor
by virtue of the nomination, whether direct or m:hreg.
of the company sub-divided to show the amounts paid
respectively,

(a) by the company ;
(b) by such other companies ; and
(c) by any other person.

(x) The aggregate amounts of any peusion paid to Directors
or former Directors of the company, (1) as such and (2)
otherwise, sub-divided to show the amounts paid respec
tively ;

(a) by the company ;
(b) by any subsidiary company ;

(c) corresponding figures for the immediately preced-
ing period.

Any profits or expenditure applicabie to any previous period,
if material.

The aggregate, if material, of amounts withdrawn from

reserves.

The aggregate, if material, credited in respzct of .provlsmus
made for specific liabilities, contigencies or commitments no

longer required.

Auny material 1espects in which any items sho\yn in the p.roﬁ;_
and loss account are affected by any change in the basis o
accounting.
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VIL Dividends paid or proposed, disclosing whether such amounts
are stated before or after deduction of income tax.

VIIL  Corresponding figures for the immediately preceding period
or, where the account is for a half-yearly period, for the corres-

ponding period in the immediately preceding financial year
of the company.

LAW & LEGISLATION—TAXATION

THE INDIAN INCOME TAX (AMENDMENT) BILL, 1952

Letter dated i7th June, 1952.
From—The Secretary, The Bengal Chamber of Commerce and
Industry.
To—The Secretary to the Government of India, Finance
Ministry (Central Board of Revenue), New Delhi.

T am directed to request the Ministry of Finance to take into
consideration the following comments on the Indian Income Tax
(Amendment) Bill recently introduced in the House of the
People.*

2. The Bill has received the careful attention of the Cham-
ber and is a welcome measure which the Chamber finds itself able
broadly to accept subject to two general observations and to suit-
able action to meet the detailed points raised below. The Cham-
ber’s first general observation is intended to give prominence to
the view which it strongly holds that the responsibility for the
enforcement of the tax clearance procedure envisaged in Clause
23 of the Bill should not be imposed on the owners or charterers
of ships and aircraft with the heavy and indeterminate penalties
proposed in that clause but should be independently discharged
by Government in the same way as the passport, health and cus-
toms requirements of the law. The Chamber’s second general
observation is that the Bill, in Clause 34, repeats what the Cham-
ber had occasion last year to describe as the quite indefensible
principle in taxation of retrospective legislation.  The Chamber
feels bound once again to emphasise theassessee’s essential right
to be able to determine at any given time his precise tax obliga-
tions and commitments according to the law, and the Courts’ in-

(Amendment) Bill, 1952, was introduced in the House
and published in the Gazette of India, Part II,

* The Indian Income Ta
of the People on 26th May, 1
Section 2 on 3lst May, 1952,
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i terpretation of it, nt.tlmt given time :u}d to be protected against Sccondly—the wording of the proviso seems to be capable of
| any amendments which alter these obligations and commitments being interpreted to mean that the exempticn does not ¢xtend
r|:‘ retrospectively. to income of religious or charitable institutions when the in-
18 come is applied or set apart forapplication to religious or chari-
bl 3. The following are the detailed poiuts which the Cham- table purp. within the taxable tesritories. In paragraph )
| ber would ask the Finance Ministry to consider: of the proviso, the words “religious and charitabe purposes”
should in any case presumably read “religious or charitable pur-
; CLAUSE 2—Amendment of Section 2. poses”.
| Sub-Clause (a) of this clause of the Bill proposes to insert a new Sub-Clause ((b)iii) of Clause 3 of the bill proposes to fusert cer-
definition of “assessee” which is satisfactory excopt that the tain new clauses giving exemption in respect of, inter alia,
Chamber thinks consideration sh>uld be given to the inclusion technicians paid by foreign enterprises if their stay in India
of the words “or to” after the words “person by” in the first line does not exceed 90 d The Chamber must again press,
of the proposed definition as refunds as well as payments of tax firstly, for reconsideration of the period of the stay which is
are involved. too short to nake the concession of real value to the progress-
ive development of Indian business and industry and, secondly,
CLAUSE 3 - Amendment of Section 4. for the extension of the exemption to cases in which the
. cuterprise responsible for the temporary visit of the expert is
: Clause 31)(LY() seeks to amend sub-section (3) of Section 4 of the engaged in trade or business in the taxable territories. The
i Act relating to the exclusion from assessable income of income practical experience of many branches of the Government of
from property held under a trust solely for religious or chari- India itself supports the contention that if the services of a
mblg purposes or derived from business carried on on behalf of highly qualified foreign technician are to be of real and lasting
a religions or charitable institution. The wording of the pro- value to the country, his stay cannot be restricted to as short
posed new sub-section (4i8):i) and of the proviso is obscure and an aggregate as 90 dayvs and it is again strongly urged that
the Chamber will be grateful if it can be re-examined to ensure uotl\-ing is to be lost by extending the period of tax-free g
. I that the following interpretations of it, which cannot be inten- to 183 days in any year. Otherwise, cither the services of the
i ded, are not capable of being read into the sub-section :— required t;xp(‘l‘(s will jast not be forthcoming or much of the
J Firstly—the words “in s3 far as such income is applied” iu the value (o be derived from e will have fo be sierificed. . Fur-
) substantive part of the sub-section might suggest that income thermore, when the remuncration—as in mauy cases is un-
il derived from property held under Trust or other legal obligation avoidable—h to be borue by the Tndian business or the ]I"““f'
”: solely for religious or charitable purposes is QXC!\Ith ouly ?f it branch of a foreign enterprise, ”f“ Clmmb.or cou(‘cuds that it
il applied to sueh purpeses in the particalar year and not if it is should also be allowed as deduction from fncome if the exenp-
; JI: i\f:f:llmu]:\{CdA for application to such purposes in later years. Tn tion is to have any value in such circumstances.
i this connection, income aceumulated for coustrueti abuilding N
; q wholly used for the purposes of a religions or charitable institu. CLAUSE 4—Amenduent of Section 5.
i“ :"_2“:](»1“;;:» \:c ‘:5\:1;;’5[ “\‘l‘“::«:"{“l:v :“[ ”,]z;l::;d. otf)mc?me. which Sub-Clause(f) of clause 5 of the Bill proposes to ix{sex‘l anew sub-
T exempt since it is entirely llSCd‘for the purpose ,0 d not be tors of Income Tax shall perform suc}1 functions “as m'c'nssxgu»
swhich exemption is CNll’Cmpl'\ted purg in respect of ed” to them. In the Chamber’s view, these words ‘mvol\‘c
o too wide a delegation of the duties of Income Tax Officers or
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otlicr Income Tax authorities, extending even to assessments.
T'he fuuctions of Tuspectors of Income Tax should be clearly
defined and restricted to their purpose of inspection.

Similarly Sub-Clause (g) which sceks to revise sub-section (7) cf
Section 5 of the Act contemplates that Appellate Assistant
Comumissioners shall be sub-ordinate to the Commis ouers, is
open to objection. In the Chamber’s view, the Appellate Assis-
tant Commissioner should come under the administrative control
of the Appellate Tribunal.

The wide latitnde granted in the proposed Sub-Clause (h) of
Clause 4 of the Bill will have the effect of virtually depriving
the assessee of any advantage from approaching the Commis-
sioner under Section 33A if the latter has already issued gui-
dance to the Tncome Tax Officer. And it is cequally anomalous
that the Inspecting Assistant Commissioner should be empow-
ered, for instance, to issue guidance to an I. T, O. with regard
to the imposition of a penalty under Section 28 and also him-
self to sanction the penalty.

CLAUSE 7—Amendment of Section 9,

Sub-Clause (1)(@)(ii), of Clause 7 of the Bill introduces a proviso
increasing the allowance for repairs to property affected by the
Assam earthquake of 1950 from one-siath toa maximum of one-
halfof the annual letting value. “Ihis concession is appre=
ciated but the Chamber is unable to see, in fairness to the vic-
tims of the carthquake, why it should be limited to one-half,

CLAUSE 8—Amendment of Section 10,

Sub-Clause (a)(iii), the Chamber must again point out, restricts
inequitably and drastically the allowance of revenue expendi-
ture and does not in the opinion of the Cliamber give cffect to
recommendation 166 of the Income Tax Tnvestigation Commis.
sion, I'he words “of the nature” imply that any expenditure
of a similar nature not covered by Claases (i) to (xiv) cannot be
claimed under this or any other section. “I'he Chamber re-
quests that sub-clause (a)(iii) be re-examined in this light.

Sub-Clause (b)) of Clause & adds a new clause to sub-section 5 of
Section 10 providing for the determination of the written-down

R
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value of assets acquired by a person through gift or inheritance.
As “market value” cannot be readily arrived at, it is suggested
for consideration that the words “or the market value thereof
whichever is less” should be omitted, leaviug the depreciation
to be caleulated ou the written-down value as in the case of the
previotis owner ; no sacrifice of revenue would be involved by
by such a change.

CLAUSE 12--Amendment of Section 18.

The Chamber suggests that in Sections 18(3A)(i), 18(3B) and 18
(BD)(i), the deduction in the case of a Compaany should be at the
rateapplicable to that Company, i. c. in the case of those which
are entitled to a rebate the deduction should Le after taking the
rebate into account.

Sub-Clause (¢) of Clause 12 of the Bill introduces an amendment
to secure that credit for tax deducted at source under Section 18
will be given where the amount deducted has been paid to the
account of the Central Government. 1'he Chamber submits that
the person from whose salary, dividend, intercst ete. tax is de-
ducted at source should be protected from any claim by the
Revenue Authorities for a second payment of the tax due in
cases in which an employer or company makes the deduction at
source and then fails or deliberately omits to pay the tax so de-
ducted to the T'reasury.  As drafted, this amendment to sub-
section (5) of Section 18 opens the door to gross abuse, at the
expense of a wholly innocent party, of a requirement of the l:\.\v
made by Government for the convenient collection of tax on its
behalf. In circamstances such as those referred to above, the
recourse should certainly be against the party which has deduct-
ed the tax and appropriated it, not against the recipient of the
salary, dividend interest etc, who has already suffered the tax
deduction.

CLAUSE 13 —Amendment of Section 18A.

Sub-Section (¢) and (d). A number of assessments have been com-
pleted since the 31st March 1952 and interest on advance pay-
ments has been paid to dates after the 3Ist March 1952 and the
Chamber suggests that the amendwents proposed in sub-clause

4
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(c) should only be effective in respect of assessments for 1952/53
aud later years if this effect has not been secured by clause 33 of
the Bill.

In any event, in the new proviso inserted by sub-clause (c) and in
the first of the two new provisos referred to in sub-clause (d),
the Chamber recommends that the words ““interest shall be pay-
able” be replaced by the words “interest shall accrue” as other-
wise no interest will be payable in respect of sums deposited long
before the 31st March 1952,

Sub-Clause (¢) also proposes to discontinue, as from the Ist April
1952, the 27 interest payable by Government from the date of
payment of advauce tax to the date of provisional or regular
assessment. In the Chamber’s view, this amendment will remove
that one remaining incentive to the Income Tax Officer to
complete assessments and is to be deprecated on these grounds ;
the rate of interest is not in all conscience substantial under pre-
sent conditions and there is no reason why, when even with this
incentive assessces have frequently got to wait several years
Defore assessments are completed, this small interest payment
should not in equity be made. Furthermore, advauce payments
of tax by businesses are not in many cases comparable with
income under the head “salnries” as, when accouuts are finally
prepared, there may be no profits owing, for example, to losses
having been incurred in the second part of the year.

Sub-Clause (d)i) proposes a second Proviso to sub-section 6
authorising the Income Tax Officer to reduce or waive the in-~
terest payable by the assessee in cases in which the assessment
is not contested by the assessee. I'he Chamber sces no reason
why the exercise of this power should be arbitrarily restricted

to uncontested assessments and urges that this limitatjon should
be removed.

CLAUSE 14—Amendment of Section 22,

Sub-Clause (a) proposes an amendment
son who has sustained a trading loss t
aud to have the loss determined
in subsequent years.

designed to enable a pere
o file a return voluntarily
aud carried forward as a set-off

h s .
e clause as it is worded is capable, as

\ r
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was pointed out last year, of discrimination against such an
assessee and the Chamber considers that it should either be pro-
vided (or an assurance given) that the Income Tax Officer will
extend in suitable cases the time specified in the general notice
under subssection (1) of Section 22 or that he will issue notices
under sub-section (2) and allow suitable extensions of time ; and
that provided the retarn is put in within the time allowed, the
assessee will be eutitled to the benefits of the new sub-section
(24). This concession should also be granted for 195253 as the
time under sub- section (1) will have elapsed before the Bill be-
comes law,

‘I'he proposed amendment, under sub-clause (b) of this clause of
the Bill should, it is recommended, include a safeguard limiting
demands for accounts or documents to such as are relevant to the

tion. The words “including a state-

assessments under consider:
ment of all assests and labilities not included in the accounts™,
forming part of the proposed amendment, ate capable of the
most serious abuse an:d harassment especially in the case of the
individual, and an assurance is at least necessary that the pro-
vision will not be used in this way.

CLAUSE 16 —Amendment of Section 30.

The Chamber has taken exception to the contemplated right of
an Inspector of Income Tax to make an assessment. If Clause
4 is not amended to remove this right, then the Chamber must
press strongly for a right of appeal to the Appellate Assistant
Comumissioner.

Furthermore, if the Director of Iuspection is authorised to make
assessmients, a right of appeal to the Appellate Tribunal should
De provided.
CLAUSE 20—Amendment of Section 35.

‘I'he amendment of sharcholders’ assessment in respect of section
23A orders should also be modified if the 23A Order is can-
celled or altered,

CLAUSE 21—Amendment of Section 37.

T'he proposed mew sub-section (2) of section 87 authorises any
Income T'ax Officer, Appellate Assistant Commissioner and the
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Appellate Tribunal to impound any books of account or other
documents produced and to retain them for such period as the
authority in question thinks fit. This power, which apparently
extends even to documents of title, could result in the utmost
degree of harassment.

It should be sufficient, in the opinion of the Chamber, to empow-
er the income-tax authorities in question to compel the produc-
tion of relevant documents, the retention of which should be
subject to a stated and reasonable maximum period.

CLAUSE 22—Amendment of Section 46,

The explanation propos:d to be added to sub-section (7) of section
46 appears to the Chamber to be quite unnecessary as the avail-
able modes of recovery are adequate.  As worded, it is exter-
mely vague—e, g, “a procee “ing for the recovery of any sum®
and “if some acti>n is taken to recover P—and would
permit of several attachments being made in respect of the
same assets of the assessee with the result that no individual
attachment could be satisfied. The Chamber urges the dele-
, tion of the proposed explanation,

CLAUSE 23—Insertion of new Section 46A.

Since the proposal to require persons not domiciled in India, or
who do not intend to return,

to obtain tax clearance certifi-
cates hefore leaving the countr:

y was originally mooted as part
of the Taxation Laws Amendment Bill in 1949, the Chamber
has supported it though regretting the necessity for it. The
Chamber has however, strongly opposed —and still opposes—the
means adopted in sub-section (2) of the proposed new section
46A of enforcing this Provision, namely by placing on the owner
or charterer of any ship or aircraft the ouus of ensuring that
an affected person is in possession of a certificate, under penal-
ty of payment of the tax Payable by such person and a fine of
up fo Rs 2000, As has already been stated in the preamable to
their letter, this is a responsibility which should clearly attach
to the Government administration in the same way as enforce-
ment of passport, health and customs formalities.
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The obligation to obtain and carry tax clearance certificates
applies to persons who are not domiciled in India and who,
even if domiciled in India havein the opinion of an income-tax
authority no intention of returning to India. This will involve
shipping and aircraft operators in intricate questions of domicile
which they are not in a position to determine ; and, in the case
of all passengers domiciled in India, will place them under the
necessity of satisfying themselves that the income-tax authori-
ty is in fact of the opinion that they intend to return to India
unless they—the operators of the ship or aircraft—are to run
the risk of penalty and fine. This responsibility is an impossi-
ble one which the Chamber once again urges be discharged by
Government themselves,

Whatever the meaus finally adopted of enforcing this regrettable
new provision of the law, the Chamber wishes to take this oppar-
tunity of emphasising one important practical consideration,
namely that for the successful operation of the system of tax
clearance certificates, it is of the utmost importance that arrange-
ments for their prompt issue by the income-tax department
should be carefully planned and made well in advance. There
are two pre-requisites to this : firstly that the proposed new sec-
tion 4GA should not be brought into operation without due
notice which the Chamber considers should be at least three
months ;and secondly, that the rules to be framed under sub-
section (4) should be made availible to the public for comments
and suggestions prior to their introduction.

CLAUSE 22—Amendment of Section 49D.

As the Chamber pointed out a year ago, one of the defects of the
otherwise welcome new provisions of section 49D will be that in
certain cases double taxation will still continue.

For instance, in the case of unilateral relief allowed in the United
Kingdom, this is admissible only in respect of income which
does not arise in that country. On the other hand, the relief
allowable under the proposed section 49D in India will be in
respect of income actually arising in the U.K. piovided it is not
deemed to accrue or arise in India. 1f the unilateral relief is
spread over the entire income, the rate of tax on the income cal-
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culated according to the present sct upon the income arising in
the U.K. will be reduced a Ithough such income will not in fact
have received any relief in the U.K,

In the Chamber’s view it should be made clear that the arranges
ments will be such that the whole of the tax chargeable in India
cr in the other country will be recoverable at the lower of the
two rates in respect of the whole of (he doubly taxed income,

CLAUSE 27—Awmendment of Segtion 54,
Section 54 deals with the isclosure of income by a public servant
and the amendment Proposcd secks to widen the scope for such
disclosures (1) in connection witl a prosceution and (b) of in-
formation gathered from the
the assessiment of another,

accounts of one assessee for use in

The Chamber still considers that in the amended version of clause
(@ of sub-section (8) of seetion 54, the substitution of the words
“of any matter” for the existing words “of any such statement,
returns; accounts, documents evidence affidavit or deposition”
is a retrograde step the effect of which will be to nullify section
54(1) and to destroy the confidential nature of assessment pro-
ceedings. In the chamber’s view the old clause should remain.

As regards Sub-Clause (1) of clause 27 of the Bill the Chamber

again fails to see any sound reason for the deletion of the words
“in conncetion with incoments

¢ proceedings”.  This was not
one of the recommendations of the Income-tax Investigation
Commission.

CLAUSE 31 - Substitution of new Section 67,

T'he Chamber stili cannot see why the Central Board of Revenue
should seck to modify the constitutional right of the assessee to
test i a competent Court the legality of proceedings initiated
by the income-tax authorities, The ex
ded as adequate, though ifntcusnry the Chamber would have
10 abjection toa proviso that Any assessment delayed as 4 re-
sult of legal pr occedings instituted by the assessee should not he
barred under time limitation,

sting section is regar-
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CLAUSE 34—Validity of certain notices and assessments.

This clause of the Bill raises iu notable form the objection already
taken in this letter to retrospective legislation affecting all ass-
esses.  While sympathetic towards the intention of the c]m{se.
the Chamber cannct accept a further amendment to a section
of the Act, already amended in 1948, making it applicable to
assessment years earlier than 1948 ; any such action \'iti.’\(cs.lhc
basic principle that an assessee’s tax liabiiitics as :{sccr(mucd
according to the law, and according to the Courts’ mlcrprcl:}-
tion of that law, at any stated time shounld not be :\Il.'»‘l ed detri-
mentally to the asscssee with effect anterior to that time.

Furthermore, in the opinion of the Chamber it is fundamentally
wrong for the Government of India to anticipate judgment of
the Courts on the interpretation of a section of the luy delib.
crateiy made and subsequently amended by Government to

express their own intentions.

The Chamber trusts that these observations on the Income
Tax (Amendment) Bill, I
before the Bill is proceeded with.

will reccive carcful consideration

]
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TAX CLEARANCE CERTIFICATES,

Letter dated 15th October, 1952.
Trom—The Bengal Chamber of Commerce and Industry.
To—The Central Board of Revenue.

Likely difficulties which should be covered in
any executive instructions issued by the Board.

1. AExcmpLion Certificates should be issued to employees of
companies who undertake to mect the taxation obligations in
Tespect of the emoluments paid by them to their sL;ﬂZ Tax-
ation Clearance Certificates have been issued in Pakistan in such

cireumstances where employers have given an undertaking on the
lines of the attached draft.

Draft Certificate
Date

Name in full

Full residential address in India

Occupation
We,
sare
the employers of My, ho i
» who is

retiring from the Company’s service with effect from
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We certify and guarantee that the tax payable on Mr,
’s salary earned from the Company
will be paid over to the tax authorities in
The necessary clearance certificate may therefore be issued to

him on this understanding.

(Name, Stamp & Siguature)

Furthermore, where companies are prepared to hold them-
selves responsible for the tax obligations of visitors (. g. home
officials) then an Income Tax Officer should readily issue In-
come Tax Clearance Certificates.

While most cases will be covered by undertakings from em-
ployers, the following cases require to be borne in mind :—

(i) persons making frequent journeys to Pakistan o
clsewhere for business purposes ;

(i) those who have had 10 previous assessments in
India ; (for example, a person who comes to India
in employment and has to leave the country before
the close of the previous year for his first assess-
ment year on grounds of health or owing to a sudden
termination of service) ; .

(iii) cmployees whose employment necessitates move-
ment from place to place in India ; (for example,
an individual may have, as a practice due to the
reason of his continuous movement about the coun-
try, submitted all his Income Tax annual returns
to the Calentta Tax Authorities but after a tempo-
rary stay in Bombay wishes, due to health reasons,
to leave India immediately and to depart from
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Bombay. Would this, under the intended require-
ments, mean his personal attendance and applica-
ton to the Caleutta Tax Authorities for the Clear-
ance Certificate?).

have not undertaken to meet the tax
obligations of assessces, difficulties are envisaged.

Where companies

There are the cases of :

(i) non-residents who have income arising in India
who visit India briefly for business or personal reas-
ons as also those with close or direct conncction
with firms here ;

(i)  technicians or exceutives from the Head Office of
non-resident concerns visiting India, for short
periods, cither for giving technical advice to the staff
in, or for inspection of, their Indian Branches. In
these cases the vis ng persons often receive no
remuneration in India but may be paid actual out-
of-pocket expens during their stay in the country.

. 3. Relirement. Certain difficulties are visualised on the
retirement of an individual from India, particularly where under
the definition of “Resident”, he is resident in India in respeet of
the income of the year after the employment in India has ceased.

Mr. “A” retires from the service of his employer on the 31st
March 1953, but receives commission after that date in respeet
of L]}c period before termination of his services. e lhcr(:Iorc
receives commission during 1958/54 from his ex-employer \vhicl;
is assessable to tax in the fiscal year 1954/55, '

Ir. €D ;
TE My “A leaves India before 81st Mareh 1953, and the
) My 0 953, a
(.mployul giv ‘l]m undertaking referred 1o gy paragraph 1 above,
iy rcnl] rllll'hc\\lu Tise as the employer wil] duluc( tax from thi
commission at the rate applic: ) N

able to non-residents or the rate
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applicable, whichever is the higher. If the cmployee later decides
to exercise his option, then in most cases he will be entitled (o a
refund when his assessment is made.

Mr. “B" also retires on the 3Ist March 1958 in the same cir-
cumstances but remains in India until, say, the 2nd April 1953,

He is then in India for a time during the fiscal year 1953/54
and unless (his short period is considered an “occasional” or
“easual” visit, Mr, “B" is assessable as “resident and ordinarily
resident” for (he fiscal year 1954/55 on the whole of his world
income for the year 1953/54. At the time when he leaves India,
it is quite probable that he will not have any idea what his income
outside India will be for the rest of the year as he will not know
what employment, if any, he will obtain in the U. K. In such
cirenmstances, it scems inequitable to take into consideration any
income which, in any event, is not applicable to India and the
amount of which is unknown.  Any retention of funds might
mean that eapital required for, say, the purchase of a house in the
U. K. would not be available to the individual at the time

required.

If however, as previously suggested, the Department is pre-
pared to accept from the employer an undertaking that he will
deduct tax at the rate applicable, as a resident, to the emoluments
paid to the employee or at the rate applicable to a non-resident,
no difficulty will then arise.

ssments for a

4. Delayed assessments.  Persons whose ass
number of years, prior to the date of the intended departure, are
unsettled owing to the delay in deciding disputes regarding the
snient on whom

basis of assessment, e. g, a person an carlier as:
is under appeal and in consequence whose subsequent assessments
are kept pending.

5. Special difficulties are likely to arise in the ease of self-
employed persons, tourists, missionaries, Consular officials and
students. There are also Pakistan employces of a company v

\ r
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ing India for health purposes or medical treatment ; and those
who visit this country to prospect and report to their employers
on trade or industrial possibilities. Tourists should possibly be
exempted from the requirements of Tax Clearance Certificates as
otherwise they will he discouraged from visiting India.

When a husband and wife leaving India travel together they
are presumably both covered by the draft provisions of the legis-
lation but in cases where wives have to make the journey a]‘one
they should be ejther exem pted or should at least be ahle to obtain
an exemption certificate without having to await a settlement of
their hushand’s tax affairs.  All children below the of 18 years
should moreover e exempted from the scheme.

. 6. 'Geueral. Particular reference is made to the practical
d}ﬂicultlcs through extended closure of G
times such as the Pujas. In general it is imperative that the
n.ature of the undertakings or evidence required by the authori-
t1es' should be clearly laid down so that cach ease may be quick]
decided.afld persons not detained against their will, There Jshoulﬁ
be provisions for an authority to whom aggrieved persons may
appeal for a swift hearing and quick decision.

overnment offices at
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THE ESTATE DUTY BILL, 1252

Letter No. 1012 dated 11th February, 1953.

From—The Bengal Chamber of Commerce and Industry.

To—The Secretary to the Government of India, Ministry of
T'inance, New Delhi.

T am directed to place before you the Chamber’s views on
the Estate Duty Bill* at present under reference to a Select
Committee.

2. The Chamber feels it necessary to point out that the
Bill has certain dangers in the present special circumstances of
India’s industrial and commercial development and especially in
the context of the Five Year Plan.  Capital investment is cvery-
where already hesitant, and it would be a matter for great regret
if too drastic an introduction of Estatc duties checked the flow
of capital on which the success of the Five Vear Plan must to a
great extent depend. It is necessary also to point out that if the
rates of Estate Duty are not kept at a very low level, not only
will capital continue to be hesitant but will tend actually to with-
draw itsclf from productive employment in the commerce and
industry of the country and retreat to non-productive uses to avoid
the impact of death duties,

3. One problem, the solution of which is essential if serious
damage is not to be done to an important sector of industry and
commerce, is that of Double Taxation. 7The Chamber takes
this opportunity to impress on the Government the vital need
for the conclusion without delay of agreements for the avoidance
of Double Taxation with other countries, and particularly with
the United Kingdom.

ate Duty Bill, introduced in the Mouse of the leople on 11tk
hed in the Gazette of Indin, Tait 11, Section 11, dated 16th

* The Indian X
August, 1952, and pub!
August, 1952,
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4. The extent to which important matters throughout the
Bill are left to rule-making or to discretionary power is in itself
likely to be a serious deterrent to the inflow of capital. The
Chamber fully realises the advantage which wide rule-making
powers have from the administrative point of view, especially in
a measure necessarily so complex as this, but it is felt that the
range and scope given to rule-making and to the discretion of
the Executive is far too wide. It is not doubted that these
powers would in practice be exercised reasonably, but neverthe-
less in its present form the Bill can hardly be reassuring to in-
vestors. The Chamber suggests that the minimum exemption
limit should he incorporated in the Bill.  In this connection it is
pointed out that the minimum exemption limit in the U. K.
(now £ 2,000) is incorporated in the UK. Act.

5. Auother aspect of the Bil]
feels concern is that of “eontrolled ¢
sions on the stbject are expressly
corresponding British legislation, ¢
to rule-making on a scale unknown in that legislation.  As the
Chamber understands the position, these Provisions,
Britain, are designed to check 3 par
being so, their target is almost exclusively the private company,
since that is the natural and only really suitable vehicle for
evasion of this sort. Byt the Chamber is apprehensive lest,
owing to the special forms of conmmercial and industria] organisa-
tion in the country, and especially in Bengal, some unexpected

and unwanted resyles may be produced by the provisions in their
present state,

about which the Chamber
ompanies.” The Bill’s provi-
declared to he adapted from
hough they involve a resort

here as in
ticular type of evasion. That

This question is iy its w
taiuty that the abandonment
rule-making cay Produce.

4Y a good illustration of the uncer-
of too extensive o tract of law to

> There are iy Bengal some large com-
panies such as Managing Agencies, where 5 controlling interest

is in the hands of o Group of indj iduals, but where nevertheless
there are perhaps thousands of small sharcholders, The Chamber
is confident that these companies are ot meant to he affecteq

)
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but if this part of the Bill is passed in its presertt form, lll?l’e can,
owing to the blanket nature of the reference to }‘ule-umkmg‘, be
1o certainty of their immunity. If such companies were n{Tected
there might be some highly undesirable results : in particular,
numerous small sharcholders might have to bear a very heavy
and wholly undeserved burden. Nor would it he poss_lblc forl t.he
companies to sccure themsclves in advance through mdcmm.ucs
taken from individual shareholders, since the shareholders might
well refuse to grant them.

6. The question of valuers (clause 4) has also c.ugag.ed the
attention of the Chamber. It is felt that there might in the
course of time grow up a body of men who were dc})endeut upon

~Government for a large share of their busm?ss, in that thﬂ.r
principal work might be the making of valuations for the pur-
poses of the Act—a situation which could not be regarded as
wholly desirable. While it is realised from the exp!mmto‘rvy uo]te
to Clause 2 (19) that the valuers would be non-officials hLe' .th]e
Board of Referees under the Ixcess Profits .Tax, t_llere mig 't,
nevertheless, be a great visk of their performing their duties Am
a manuer not entirely satisfactory. The Chamber urges there-
fore that the valuers under the Act s_houlfl be selected fr?;ll .,
those only whose professional practice is large m(l](] wlcs
enough to exclude the possibility of an unhealthy dependence of
this type of work.

7. The Chamber’s more detailed comments on the Bill are

as follows:—

CrausE &(1)(b).—The Chamber i§ doubtfnl asto the mefmil;g
of this clause and the reason for its insertion. If it l]le(;l(ls Sl.l.]]}') y
that a disposition of property shall pe deemed to ])G.:\'(.lspolb.l;;Ol]
even though the disponor acquired ntle‘lo the 1'71‘<>pe1ty ina (‘1 er-
ent form, it is unobjectionable ; but since this meaning lsce-n‘ls
to lack force, the Chamber feels it necessary to enqulrt.: fu'rlllel 11;
order that the provision may be adequately considered and
commented on, should that be desirable.




i
i
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Accordingly the Chamber would request the Government to
clarify (a) the meaniug of the clause, and (b) the purpose of its
insertion.

Crause 11.—It is felt that in this clause the same principle
should he applied as is contained in the proviso in Clause 10 : i.e.
duty should not be leviable even if the disponor did not imme-
diately part with “bona fide possession” cte. (Sub-Clause (2)),
provided that he did so part at least two years before his death
For 6 months if for public charitahle purposes).  I'lis principle
is applied in Sub-Section (4) of Section 43 of the UK. Finance
Act 1940,

| Ttis suggested that the proviso in Clause 10 of the Bill could
be adapted for this purpose, probably ¢ dditi rovi

y ably as an additional viso
Sub-Clause (2) of Clause 11, provise to

) Crausk 12—Tixrranarion. As it stands, this very mate-
n?l]y enlarges the effect of (le clause itself. The Chamber
thinks it likely, lowever, that it is not intended to be so wide,
and that the following amendment, besides being 1'e:\sou'\hlc’
f\vou]d‘conform with the draftsman’s intcutions; namL:Iy (t]zc’
;13501:[1011 after the word “maintenanace” of the words “(‘ll’ll‘illq
(]";t].;f'e-vm any other period determinable with reference to his

UKC:ﬁ\l{rﬁfQ:%,—{%]tﬁough this exactly corresponds with {he
P, - statut Y provi on, neverq:clcss as a matter of UK.
evenue practice duty is only claimed on half the value of the
z)ortip'crty]x{\'hcrlc,l for example, a hushand lag conveyed pmpvrl;
mself and his wife as beneficial G0 g s, This i
is stated in Tinglish text hooks (el 1{):‘:121:;11":1;:‘4111 l]‘llx‘st?)r??“cc
ct?., P 142). It occurs to the Chamber that Govn"rnmcllllms ‘I'Lh
wish to adopt this practice, either as o matter of law by q::x‘:i](;t

atter of established concession under

ment of the seetion, or as a m

Clause 32.
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Cravse 17.— Sub-Clause (1)—Tt is suggested that the
words “subject to the provisions of Clause 20” should be added
to Clause 17(1) in the last line on page 7 of the Bill,

The suggestion is made to remove the possibility of a clash
between the provisions of Clauses 17 and 20.  Clause 17 says
that on the death of a deceased transferor a fraction of the
assets of the company shall be deemed to be included in the
property passing on his death ; Clause 20 says that immovable
property in other countries shall not be included in the property
passing on the death of the deccased. 1M therefore the company
ample, the U, K., it might

in question held land in, fer
conceivably be argued that a fraction of such land passes on the
death by force of Clause 17 notwithstanding Clause 20, Such an
argument may will be unsound, but it would be better to avoid
the difficulty by means of the amendment suggested.

The difficutly has never arisen under U.K. law, because the
U.K. I'inance Act 1894, Section 2 (2) did not except immovable
property situated abroad from the property passing on death
but from the charge for duty ; the UK. Ifinance Act 1949,
Secetion 28 which replaces that scetion, clearly qualifies Scetion
46 et seq. of the 1940 Act.

Sub-Clause—(4). Therc is no express provision for preven-
ting duplication of charge, that is to say the payment of duty
both on the value of the shares and also on the value of the
fraction of the company’s asscts. Suchi a provision is contained
in Section 51 (as amended) of the U.K. Finance Act 1940,

It is observed that the rule-making power conferred by
Clause 17 expressly covers the U. K. Finauce Act, 1940, Scction
47 (matters to be treated as benefits), Section 49 (determination
of net income) and Scetion 50 (determination of valuc of assets);
it is stated in the “Notes on Clause” that the U.K. Scetion 51 is
intended to be dealt with by rules made under Clause 32. The
Chamber suggests that there should be added to Sub-Clause (4)

6
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of Clause 17 a further paragraph expressly empowering the
Boar.d 19 make rules limiting the charge for duty and preventin

dl}pllcatxon of the charge on the lines of Section 51 of the U. Kg
TFinance Act 1940 (as amended). -

It would obviously be wnfair
should be charged on posj the v
the value of the fraction
Chamber feels

and undesirable that duty
alue of the shares concerned and
of the company’s assets, and the

o e at the principle involved is important enough
Crit an amendment on the lines suggested

) CrLAUSE 19.—-The Chamber thinks that
in Clause 19 ought to be defined by
as in the case of the UK.
of the UK. Act.

distributed assets”
‘ reference to Clause 17(3),
ance Act, 1940: see Section 59

-—Itis suggested that iso i

X Jege 2t a proviso in terms of that
iu; C{]‘anAsc‘l7 (4) should be added to Sub-Clagse (2) of Clause 20,
- “provided that all yyles made under this sub-section shall b;

laid before the House e Peop an fiiteen days
of the People not less than fift
: 5 o s tha t g
before the date of their final publication”,

CLAUSE 29.—Refer i
v ALDSr 29.—Reference js made to the Clause iy the
n oductory paragraphs of this letter. As there stated, it is of
¢ o §
¢ utmost importance that a double Estate Duty avoidance

agreement he ¢ e S i i
ctmer oncluded ag quickly as possible, especially with

CLAUSE 86.—For clari
. rz:!;sx. 36 11"01] lclinrlty, the Chamber suggests that in line
crence should be to a “particnlar” .. “

by« e oot Pa tar’, and not a “special

: " hancellor used the expression i
pyer ' C 4 d expression “a particular
(higscx Cli:stllc ltadl{ng case in which the principle embodied in

ause was finally enunciateq ;

“lau a in the UK. :

Commissioners v, Crossman 1957 A. C. 26 at P 44 Seel R

LAUSE 47— renc 13 may o e hay
C 47.—Reference made to the (I amber’s
comments on Clause 9 1 the meantime ¢ Imm
C 29. In the meq nt some iy diat
ediate
Provision for relief of Double Taxation 1sa necessity, and in ¢his
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connection the Chamber suggests that in Clause 47 in the
phrase “he may make anallowance” the word “shall” should be
substituted for “may”. It is conceived that the Government’s
intention has probably always been that the existing Clause
should have the effect in practice of the amendment proposed,
but for the reasons carlier stated, the Chamber feels that the
principle should be clearly set out in the Act and not left to
discretionary power. In the United Kingdom the principle
of such relief is absolute, where an avoidance agreement does
not make it unnecessary.

Crause 50(1)(b).—It would be reasonable, the Chamber
suggests, that there should be inserted after the words “at any
time” the words “on or after the death of the deccased”. This
would resolve a problem which caused much uncertainty and
difficulty in the U.K., and some litigation, until it was finally
resolved by Section 44 of the U.K. Finauce Act 1950.

Crause 50 (3)—In terms, this may make it obligatory for
a large number of persons {e. g., specific legatees, trustees of
derivative settlements and mortgagees) to deliver and verify
withina short period of death a full account of all the property
passing on the death. It may be that in practice the estate
duty authority would be content with the account which would
usually be delivered by the personal representatives, but in
theory the sub-clause could produce unexpected results, including
the imposition of penalties under Clause 52. The Chamber
submits that the sub-clause should be amended to provide that
accountable persons other than the personal representatives
should only be liable to deliver and verify an account when called
upon by the Controller, and then only to the extent of the
information reasonably available to them, and, possibly, only in
respect of the beneficial interest in possession to which they
have succeeded.

Crause 68.—It is suggested that the proviso appearing
after Sub-Clause (2) is intended to apply to both Sub-Clause (1)

-
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and (2): and that accordingly the proviso ought to read
; "
“Provided that such property or interest shall not .

CLAUSE 72,—The note to this Clause states that it is
adapted from Section 67, Tndian Income Tax Act, 1922, In the
Chamber’s opinion, however, the Clause as drafted goes very
much further, and raises a serions doubt whether an act done by
an estate duty authority w/tra vires would not be rendered ipso
facto valid for all purposes. It is suggested that the ciause
might reasonably be amended to read (following closely the
wording of Section 67 of the 1922 Act) as follows :—

“Save as provided in this Act, nothing lawfully done
by an estate duty authority under this Act shall
be called in question in any court, and no prose-
cution, suit or other proceeding shall lie against
auy officer of an estate duty authority for anything
in good faith purporting to be doue by such
authority under this Act.”

Miscellaneous matters.—(1) Although interest on estate duty
is referred to in certain clauses (e.g., 65 and 67), there is mo
Pprovision as to the rate of interest to be charged. This is dealt
with in the UK. Acts ; the rate at present is 2%,

(2) Under UK. law, the rate of duty in respect of agricul-
tural land has always been lower than the rate applicable to
other property ; and duty on such property is now fixed at 45%
less than the rate payable in respect of the other property
passing on death (Section 28 (1) of the Finance Act 1949j.

(8) Where a life interest is determined before the death of
the life-tenant, the trustees may be personally accountable for
the duty prospectively payable if the life-tenant does not live for
twoyears (Clause 11 and 50(1)(b) of the Billl. The U. K.
Revenue has for many years adopted the practice of agrecing
with the trustees in advance the amount of the settled pro-
perty which they can safely distribute in such circumstances.
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This convenient practice has been given statutory force by
Section 44 (3) of the Finance Act 1950 :and an addition toA
C?'mse 11 of the Bill on these lines would, the Chamber

considers, be desirable.

The Chamber trusts that these gencral c0111111e11(§ on t})e
Bill and the particular amendments proposed to cer.Lam n{:h}js
clauses will receive the full and sympathetic attention of the
Select Committee now examining the Bill.
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SALES TAX—GENERAL.
Letter No. 5520 dated 28th July 1952,
From—Tle President Bengal Ch

To—The Hon'ble hlin
New Delhi,

amber of Commerce & Industry.
ster for Finance, Government of India,

In the course of the recent debate in the House of the Peopl
on 'l,llc motion to refer the Fscential Goods (Declaration and Rep N
laon}1 of Tax on Sale and Purchase) Bill to a Select C:)mmitt%z.
youindicated your intention to get the Finance Ministers of th Y
States Governments together in pursuance of the Ceutr”j
Government’s policy of achieving by persuasion a 1‘en(‘
llleasxut'cl of lmif[ormily in the levy of State sales la\'es‘ I;tz is tl(::
arnest hope of the Chamber that rour renc ' I

sentatives of the States’ Finance )quclotlllnf::t:i\:‘l;ﬂict]].\-‘fe\lvzp::s
:;:;])eols;l:}(l{i];:: }Tlmrffppca] to their ;?700(1 sense may bring about
e x Coumu{”ﬂ 71@ n/niumemble difficulties confronting the
len e o y mfh‘y b(‘c:"usc of the complexity of States’
aws and administration and the

sales v confusion surr i
the interpretation of Article 28 ronding

6 of the Constitution.

2. Youa i
u are doubtless fully conscions of the inconsistencies

i)icl;ilsc‘&ltatcs in thcisr imposition of this tax, and the diversity of
iews between one State and another an v Ce

and the States Governments in regard todth]lei:'“ri::cctt]i]je ;"—]‘]‘:‘“l
i{i;;x:;t :,);1::1111 a;\'m.'c that th-e provisions of ArticlchSs(i'
e 1:x to(Lr“‘ry d cslgn'ed‘to timit the application of S(‘ate’
o a s:\(‘(lf)lls within the State, have been the subject
of co .. Sy 1n various parts of the country, where, in tl
111€c1 ests f’f States’ reventes, the intention of lf:cse ror i “'e
being variously construcd, The bruut of al] this P‘?V‘s'l"‘ns'ls
of.coursc, horne by the trading public, ang it i .l o
this letter to bring to your ‘ :m‘e;cofpc“rpg‘se' o
a onflicting

notice specific ins;

E

ew . )

views and problems a sing from them wigh which the Cham be:
T T
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itself has heen directly or indirectly concerned. Unless the
Central and the respective States Governments can reach sonie
ness commu-

agreement on these aspects of the problem, the bu
nity has no choice between bearing any sales tax imposed and
the very considerable expense and worry of prolonged Court
proceedings instituted in an attempt to establish the legality or
otherwise of the demands made upen it. The Chamber in giving
you the following summary of disputed sales tax questions does
not propose to argue the legal side, but merely hopes to convinee
you that any discussions on sales tax must, in equity, give due
regard to the inferests of the taxpaying public the terms of
Article 286 of the Constitution songht to proteet.

(1) Bihar Sales Tax.

Firms in West Bengal which have despatched goods to
customers in Bihar either direct or through banks, have been
informed by the Sales Tax Authoritics of the State that they
must (1) register as dealersin the State; (2) allow Sales Tax
Officers to inspect their accounts, sales registers, cte. or even
produce these hocks and accounts in Patna ; (3) submit returns
in respect of such sales as from the 26th January, 1950 ; and (4)
submit to assessment of sales tax on all such sales cffected on
and after that date. In many cases those demands have been
contested, broadly on the grounds (1) that if a firm in West
Eengal has no agent or branch establishment in those other
States, but merely sells goods to customers there, such sales do
1ot come within the scope of their respective Sales Tax Acts ;
(2) that they offend against Article 286(2) relating to inter-
State trade or commerce ; and (3) that the terms of the Article
were ot operative in most of the States of India until their Sales
Tax Acts were amended under the Adaptation of Laws (Third
Amendment) Order of 1951, Opposition to these demands has
drawn from the Bihar Sales Tax Authorities the statement that
tax and penalty, if any, will be collected as an arrear of land
revenue from dealers outside the State, irrespective of whether
they are registered as dealers in Bihar. Meanwhile develop-
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ments are taking place likely to lead to diffculties with the
Uttar Pradesh Sales Tax Department. Demands made so far
cover the assessment periods 1948/49—1949/50 & 1950/51, but
there are signs that these assessments may be extended to’ the
1951/52 acconnting period.

Fortunately no such action on the part of other States
Governments in this part of India has yet heen reported and no
attempts need be made in this representation to go over the
whole grounds of contention between West Bengal commercial
concerns and the Sales Tax Authorites of Biliar as these cases
\\;111 i all probability be taken to the High Court of Patna
The Chamber’s point is that it is ol)viousbly unreasonable to’
expect firms having extensive business dealings in the various
States to register as dealers in every State to wl?ich their goods
are despatched, to submit returns to every State Saleng’l\'
Department and to be lable to sales tax assessments in eve‘r;f
State, no matter whether the goods are not consumed in that
State or are sold in the course of inter-State trade. Accordin,
to the Bihar Authorites every consignment of goods which i
b?oked to a place within Bihar is deemed to have been sold i
Bihar and therefore attracts the provisions of the Bihar Sal .
Tax Act. Apparently no consideration is given to the f‘1ct 1‘11 c:
goods despaiclied to a State may be for onward transmi ; o
final consumption elsewhere, remson

(2) Sales tax on supplies to the Rai
ailways and the Di £
General of Industries and Supplics. v Directorate

Thi a i i i
s c1s'e, involving the question of
consumption in the State for
mentioned because it illustr

delivery and
the purposes of Article 286, is

ates how the C
) : k entral and St
Governments are at variance over this point Srate

the Railways, presumably ou the instructio
Board, refusfd b{l]s for sales tax on supplies delivered against
contracts stipulating delivery at a point in West Bengal‘g Th
reason given was that as the ) i

fven at a goods were for transport
cousumption in another State, 10 sales tax was ihal . ;;1‘1
ax rgeable,

Some months ago
us of the Railway

|
|
i
i
i
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whereas the West Bengal Government informed contractors that
since delivery had been made in West Bengal the sale was
liable to West Bengal sales tax. When the position was re-
ported to the Railway Board by the Chamber, it was agreed,
and contractors were so advised, that sales tax bills would
be paid, subject to a written undertaking that the amounts
paid would be refunded to the Railway Board if, in consultation
with the State Government, it was found that the tax was not
payable. But for some unknown reason the Railway Board have
limited this concession to sales tax bills in respect of supplies to
the North Eastern Railway, and have declined to meet any
other sales tax bills until an agreement with the States Govern-
ments has been reached. A similar attitude was adopted by the
D. G.of S. & D. in similar circumstances, but it is not yet known
whether they have agreed to the Chamber’s suggestion that
they should adopt the same procedure as the Railway Board in
the case of the North Fastern Railway.

Here again it is obvious that there is no clear agreement
between the Central and States Government Departments as to
what constitutes “inter-State trade” ; what is “actual delivery” ;
and what is meant by “cousumption” for the purposes of
Article 286.

(3) Sales Tax on Sales of Ships® stores and bunker coal.

Tn West Bengal sales of stores and bunkers to ships are
subject to sales tax, regardless of whether the goods are for
consumption on the high seas or inland waterways ontside West
Bengal territory or for consumption in West Bengal itself. In
Bombay, on the other haud, it has been announced by the Sales
Tax Commissioner that only that part of ships’ stores and
bunkering intended for consumption within the Bombay State
is taxable, The Chamber has unsuccessfully impressed on the
West Bengal Government  that consumption within the State as
well as delivery is a necessary condition for the levy of tax and
that stores and bunkers purchased for consumption on the high
seas are mot laxable ; they are, in any case, in the nature of

7
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export goods. This matter also may have to be made the
subject of a test case in the Courts with consequent expense to
both parties concerned. It is brought to your notice so that
you may appreciate the conflicting attitudes of the States of
West Bengal and Bombay on this question and how unwise it is
to. collect revenue on sales to ships which may result in
withdrawal of this important trade from the port of Calcutta.

@) Travancore-Cochin Sales Tax.

In a jgc]gxnent given by the Travancore/Cochin High Court
last April it was held in effect, that sales of raw materials im-
port'ed into India and exported out of India in a processed form did
ot incur sales tax at any stage, as the goods were not imported for
local -cousmuption in India but for treatment in the Travancore-
Cochin State and export to foreign countries. Iikewise, local
purchases of the same goods with the intention of proc’essing
for export were exempt {rom tax according to the judgment.
The Travancore-Cochin Government have appealed to the
Suprem.c Court against this decision. Disputes such as this are
clear evidence of the existing uncertainty of the States in the
treatment of transactions with overseas suppliers and 'purchasers

in respect of d. i ;
Tatn goods to be imported or exported into and out of

. 8. As has heen stated, in the a
ﬁl:l)ul of what constitutes “Inter-State trade or commerce”,
the ivery and  consurhption in that State”, and “in the course of’
ofeIm:]I.)oyx;t of goods into or export of goods out of the territory

adia”™ under Article 286 of the Constitut:
onstitution of India, t1
result must be a prolon i ensen
ged and expensive seri

o t b series of Court cases.
Highorélzrurztﬂl it be necessary for these to he instituted in various
e Chm: acc?rd?g to the State whose raling or legislation is

allenged, but appeal to the Supr i

; 1 ; upreme Court will also
:; nl:ost c'e;tadmly eusue.  If this unfortunate course of events is

0 be a i r
ot fv"llv;olhe , cither agreement on the interpretation of Article

1l have to be negotiated by the Government of India or

bsence of a clear interpreta-
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reference made immediately to the Supreme Court under Article
143(1) of the Constitution. In the latter connection, the position
has become so bad that the Chamber has in course of prepara-
tion a petition to the President of the Republic setting out, in
their legal context, the various points—only the principal of
which have been referred to above—calling for an authoritative
ruling.

Letter—No. F. 12(1)-P/52 dated 26th August, 1952.
From—The Deputy Secretary to the Government of India, Ministsy of Finance, Depart-
nient of Economic Affairs, New Delhi,

To—The President, Bengal Chamber of Commerce & Industry,

Tam directed to acknowledge Le receipt of your fetter No, 5520 dated 28-7-52,
and to state that as observed by you the Government of India propose to convene a
Conference of the Tinance Ministers of the various States shortly. The guestion of
formulating & uniform policy to L extent possible in regard Lo the levy and adminis-
tration of sales tax by the States would, undoubtedly be discussed at the Conference,

2. As regards your suggestion in respect of a correct interpretation of Article
286 of thic Constitution, I am to state that the Government of India have already
advised the State of the lTegal and ituti position regarding

the levy of sales tax under Article 286, impressing upon them the desirability of

bringing their Sales tax laws in conformity with the provisions of the Coustitution of
India, You would appreciate that the Sales tox being a subject within the purview
and of the State the of India can hardly

do anything beyond that already done by way of giving advice and guidance Lo the
State on the correct interpretation of Article 286 of the Constitution,

In individual cases, it is for the agrieved party to take up the question of wrong
levys with the appropriate authority preseribed for this purpose in the State Sales
Tax Acts. In view of this position you arc advised to take up the cases meu-

tioned in your letter with the State Governments concerned direct.
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SALES TAX PETITION

Copy of the Petition submitted by the Associated Chambers of
Commerce of India to the Hon. the President of India,
KNew Delhi, 25th September, 1952,

The Howble the President of India, New Delhi

Inthe Matter—of the Associated Chambers of Commerce of

India having its registered office at Royal Exchange,

Caleutta,
and
In the Matter—of Article 286 of the Constitution of India.
and

In the Mattcr—of Article 143(1) of the Counstitution of India.

The humble Petition i
i of the Associate
India most respectfully sheweth ;— el Chiambers of Comeree of

(M) That the Associated Chang

. iber: . .
constituted i the year 1920 il bers of Commerce of India was

@) to promote and protect the tr

. ade, commerce, i ri
manufactures, of their member interests 1 Oyt seles and

in India and Ceylon ;
@) to take up, counsider ,

i and
affecting {rade, commerce,

i . discuss questions counected with or
industries and manufactures :
(iii) to Promote or oppose legis

. ) ation affecti c,
industries and manufactures, S el rade, commerce,

The present members of the Association are
:lzlle Bengal Chamber of Commerce
l‘he Bombay Chamber of Conmerce
The Madras Chamber of Commerce
The Upper India Cha
T'he Punjab Chamber
The Calicut Chamber
The Coimbatore Cham
:1:]1c Cochin Chamber
i\l]\e ’,II“uticoriu Chamber of Commerce

he Travancore Chamher
The Cocanada Chamber ofoégl?:::;z:cc

& Industry

mber of Commerce
of Commerce

of Commerce

ber of Commerce
of Commerce

SALES TAX PETITION 53

The Association embraces in its membership the great majority of
the important commercial and industrial interests of India and many
of the small units of industry (with the cxception of the cotton
industry). The member Chambers, together with their afliliated or
conneeted trading and industrial hodies, are responsible for the greater
part of the country’s tea, jute and jute gools, rubber, soffee, mining,
engincering, iron and stecl, paper, oils and oilseeds, chemicals, tobaceo,
hides and skins industries, as also the bulk of acean going shipping,
imports, cxports, banking, insurance, ol companics, public utility
companies and other jmportant sections of the transport, commercial
and productive activities of the country. In north east India for
instance, the Bengal Chamber of Commerce and Tndustry aloue
represents approximately half of the trade and industry of India.
Through its connection with the Indian Jute Mills Association, the
Tudian Tea Association, and the Indian Mining Association it deals
with 95% of the jute industry, $1% of the tea industry and 56% of the
total coal raisings of the country.

9. That the companics and firms in the membership of the
constituent Chambers are engaged in a wide range of tiading activi-
ties throughout India and with foreign markets. . As sellers andfor
purchasers of large and varied consiguments of goods and commodities
to and from the different States, they constitute an immense section of
organised inter-State trade. The major cxports of tea, jute and jute
woods, coal, vegetable oils and other commoditics comprising the great
proportion of India’s most lucrative foreign trade is carried on by the
interests within the orbit of the Association, which similarly handles the
bulk of imports of machinery, raw materials for industry and consumier
goods. T'he interpretation of Article 286 of the Constitution is therefore
of vital comcern to the interests represented by the Associated
Chambers of Commerce. In as much as commerce and industry may
be wrongfully assessed to sales tax by reason of the incorrect inter-
pretations of States Governments of the expressions “in the course of
jmport into India” or “in the conrse of export out of India” or “in the
conrse of inter-state trade’” as contained in the Article, the Association
considers it to be a duty to present this Petition on behalf of the entire
business and industrial community and in the interest of India asa

whole.

3. In this Petition, your Petitioners pray that you may be pleased
to refer under the powers conferred on you under Article 143(1) certain
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important questions of law regarding the interpretation of Article 286
?f the Coustitution which are of great public importance to the business
mdustrial.z\nd trading community, Conflicting decisions of Courts :\ud’
the varying interpretations put by different State Governments,
Sale Tax Authorities and Tribuns on Article 286 are in{roduciuf:
a large clement of uncertainty in trade relations which are surz
to affect the prospetity of the country unless there is an authoritative
pronouncement by the Supreme Court ju regard to the inter )ret‘t'

geuerally of Article 285 of the Coustitution, pretation

ds. ) ;Uuder the GPVCrumeul of India Act 1985 under Section 100
treal with Item 48, List 2 Schedule VII, the Provinces had the power
Ife;\;il? tax on ]tdhc] sale of goods. As no law enacted by a Provincial

ature could have extra-territorial o ion, if it a
) al operation, it was essential that
thr; trausaction of sale should have taken place within the p
;}}( et]‘ lImIt the particular Province could impose a tax on that transaction
o :;::G n the nbseu[ce of any special definition of the expression “sale”
overnment of India Act, the express; d
" [udia \ Xpression had to be understood
zmtuonlnjﬂ s]cusc in which it is used in the law merchant, in the Contract
ctaud in the Sale of Goods Act, i.c. a ¢ i N N
i > L.e.atransaction by which -
perty in t!\c goods passes from the Vendor to the Vendee. ’l‘htcherels)lﬂ;t
was that in the case of £oods forming the subject of inter-stat t :‘1
and commerce or impott into or export out of India, e whone
the sale took place in the sense pr .

rovince in

. the Proviuce where
operty passed from tl;
Vendee alone had the power to levy a sales tax e Veudorto e

G: Under the Constitution, by
practically have been the same,

the States are vested with the power (o levy a tax

Un. for ArLi.cIc 286, the position would
nder Article 246 yeaq with Lntry 54

on th
chase of goods. As under the Government of I||3i;1f\::]:9§5“d 17:]‘r'
, under

these provisions the States where the sale takes Place in the
a sense pro-

perty passes would have the power to | N
y evy sales tax, ‘I'he M ig]
Court has however, Tt s vadsas High
the judgment in

th instant, taken the view
lar seuse and the mere fact

ina recent case ay abs
u > ASe an abstract of
which appears in the newspapers of the 30f

that the expression “sale” is used in a popy
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that the property in the goods passes according to the law merchant
outside the limits of the State by reason of the transfer of the documents
of title does not detract from the authority of the State where the sale
takes place in the popular sense (ie. where the price is paid) from levy-
ing a sales tax. T'he State in which the propeity in the gools passes
according to the law merchant is not bonnd by the decision of the
Madras High Court and may conceivably take the opposite view and as
a result, the same transaction may be the subject of taxation by both the
States.

7. At the time when the Constitution was framed, there was strong
feeling in the country that the levy of sales tax on transactions of sale
in the course of inter-State trade or commerce or in the course of
import into or export out of Tndia would seriously aflect the general
trade and industrial prosperity of the country as a whole as also the
central revenue. It was with the intention and object of withdrawing
from the States the power tolevy tax on sales other than purely domestic
sales that Article 286 was framed.  T'he power of a State to levy a sale
tax is now controlled and restricted by the provisions of Article 286.

8. Article 286 provides as follows :—

286 (1) No law of a State shall impose, or authorise the
imposition of, a tax on the sale or purchase of goods where
such sale or purchase takes place—

(a) outside the State ; or
(b) in the course of the import of the goods into or export
of the goods out of the territory of India.

Buplanation—Tor the purposes of sub-clause (a) a sale or
purchase shall be deemed to have taken place in the State
in which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of consump-
tion in that State, notwithstanding the fact that under the
general law relating to sale of goods, the property in the
goods has by reason of such sale or purchase passed
in another State.

(2) Except in so far as Parliament may Dby law otherwise
provide, no law of a State shall impose, or authorise the
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imposition of, a tax on the sale or purchase of any goods
where such sale or purchase takes place in the course of
inter-State trade or commerce.

9. Much confusion has however been caused and great dislocation
of trade has taken place due to the varying interpretations of this
Artfcle given by the sales tax authorities, Tribunals aud Courts in
various States. In several cases, such an interpretation has resulted in
mote than one State levying a tax on the same transaction of sale of
goods forming the subject of inte1-State trade,

) 10. The first question that ariscs is with regard to the proper
iuterpretation of the explanation to Article 286(1)(). Vour Petitioners
sub'un! that in cases where the property passes in one State but the
delivery for purposes of cousumption is mwade in another State, the
cffect of Article 286(1)(a) read with the explanation is to prevent the
former State from levying the sales tax, The explanation does not
enable or empower the State where the goods are delivered for the
?ulrpiscs of consumption to levy a tax. T'he power to levy asales tax
;.:Go ofc {%‘:lio‘:‘iii in ?lcm 54, List( 1L, Schedule VII read with Article
ol istitution and mot in Article 286. In the result, your
etitioners stx!)mxt that where the (ransaction of sale in the sense of

property passing takes Pplace in one Province and the voods are delivered
for the purposes of coensumption in another l’x‘ov?l:ce neither the
[Sogmef' State nor the latter has the power to levy a Snfes Tax. The
‘c;chZulull Ao‘:’tlilomles- in the vla:ious States are not accepting the above
Py he assessees. J.Ixcy are taking the view that Article
s )((\). read with the explanation substitutes the State in which the
Ll;qcc s::;kcs ]f]ace for purposes of consumption for the State in which
ale takes place according to law merchant and makes the former

the sole and exclusive venue for the purposes of taxation, '

1. The Petitioners further
with the explanation is to be con
which the delivery for puy
a Sales Tax, botly
be satisfied, viz.,

submit that even if Article 286 read
stried as empowering the State in
poses of consumption takes place to levy
the conditions contained in the explanation hiuve gy

[ORY

e goods must be actually delivered in the State ;
@ ,

Such delivery must be for
that State;

burposes of consumption in

SALES TAX PRIITON 57

If either condition is not satisfied, the State has no power to levy
the Sales Tax. Though the expression wsed in the explanation is “for
the purposes of consnmption”, vonr Detitioners snbmit that the hest
evidence of the goods being delivercd for purposes of consumption in
a particular State is their being consumed in that State.  If, therefore,
as a matter of ordinary routine and practice in the course of business,
the goods are consumed in a State other than the State in which the
goods are dclivered as a result of the sale, the Courts have to pr
that the goods are not delivered for purposcs of consumption in the
latter State and therefore neither State will have the power to levy a
sales tax. The taxing authorities in the various States however are
proceeding on the footing that if goods are delivered ina State A but
are consumed in the ordinary course of husiness in another State B,
even then, State A has ot the power to levy su wx and that it is
immaterial to consider where the goods are actully consumed.

12, The use of the expression “actual delivery” in Article 286
creates a further difficuity. There is considerable divergence of opinion
as to whether the expression connotes physical delivery of the goods
or includes delivery by transfer of documents of title and delivery
thereof. Your Petitioners submit that thongh the expression used is
“actual delivery”, actually delivery of woods forming the subject matter
of sale must be deemed to take place at the time when the documents
of title are endorsed in favour of the buyer and delivered to him. I'rom
that moment, the seller is no longer in control over the goods. 1t is
impossible 1o conceive of a second delivery of the goods themselves as
constituting actual delivery withiu the meaning of Article 286(1)(a)
explanation (as distinguished from the delivery of the documents of
title) after the seller has lost control over the goods. T'o illustrate, if the
seller in State A sells to a buyer in State I for purposes of consumption
in State B and delivers the documents of title cven in State A, your
Petitioners submit that though the goods are physically delivered to the
buyer in State B, as the documents of title are delivered in State A,
there is actual delivery of the goods only in State A. In such a case, as
the consumption is in State B, ncither State A nor State B has got the
power to levy a sales tax. The sales tax authoritics in some of the
States again are not accepting the above interpretation and are taking
the view that as the goods are delivered physically in State B for con-
sumption in that State, State B has the power to levy the sales tax. It
is therefore necessary to get a ruling of the highest Court of the land in
regard to the expression “actual delivery” in Article 286(1) explanation,

8
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13, The interpretation of Article 286(2) also raises several diflicult
and important questions.  Your Petitioners submit that the terms of
Article 286(2) are absolute and arc not in any way controlled by
the explanation of Article 286(1)(@) as the explanation commences
by expressly stating that it is only for the purpose of construing
Article  286(1)(a).  In each case therefore, the Court or the sales
tax authorities or I'ribunals in dealing with the applicability of
Clause (2) will have to address themselves to the question whether
the sale takes place in the course of inter-State trade or commerce,
The authoritics however are taking the view that even in cases of
sales made during the course of inter-State trade or commerce, the
State where the delivery takes place for the purposes of consump-
tion is entitled to levy the sales ta

The expression “in the course of
inter-State trade or commerce”

adopted from the judgment of the
United States Supreme Court bearing on the exclusive power of the
Congress in regard to inter-State trade or commerce. The pre-
ponderance of judicial authority in America in respect of the commerce
clause in America is in favour of the view that the protection of inter-
State trade or commerce clause is not lost until inter-State movement
is ended.  Such inte r-State movement is decmed to have ended when
the goods come to rest within the State and have become part of the
common mass of the goods in that State. There is authority for the pro-
position that if a transfer of ownership takes place in one State and
the actual delivery takes place in another, the latter State has no right
to levy a sales tax, as to cnable it to exereise such a Power would be to
cnable the State to project its powers beyond its borders and tax an
inter-State transaction, It js of very common oceurrence that the
seller sells the goods in one State to a buyer in another State and the
goods are sent from one State to another. Your p
that 1o tax at all is leviable in reg,
State as the said transactions

ctitioners submit
pect of these transactions by cither

are the subject of inter-State trade or
commeree.  The sales tax authorities and Tribunals

this position and relying presumably upon the expl
286(1) are taking the view that the State where
entitled to levy the sales tax and are thys
mandatory provisious of Article 286(2),

are not accepting
anation to Article
the delivery is made is
acting contrary to the

14. Your Petitioners further submit that in viey
of the language employed in Article 286(1)(b) and 286(2) considerations
applicable to sale of goods forming the subject matter of inter-State trade,
are equally applicable and jf avything apply wigly greater force to salr.:

of the similarity
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of goods forming the subject of export or import. Arlicch 286(1)'(11)) is
absolute and is not in any way controlled by the vxplm}alxm{ \Vl\uc 1 is
added only for the purposes of Clause (). In (']L‘zlh'n;! wn_h.t]us (]i]]“:f,ce’
the only question to which the Court or the taxing :\utl\(fnllcs wi | °
to address themsclves is whether the sale takes place in the coufscf:
export or import. ‘I'o illustrate, in respect of a sale to a l{umlhr‘méqu:cl
a foreign country even though delivery may be made in l;L {he
seeking to impose a tax, the State cannot levya ?nlc.s tax w]le;l he
certainty of a foreign destination is plain, The prmcnplcﬁnu(c/r\i'{d,;
Article 286(1)(b) is to a large extent similar to that underlying 1‘.‘|\'
1 Scction 10 of the American Constitution which lays (lf&\vu llfal. 110
State shall without the consent of the Congress levy duties on fmparts
or exports except what may be absolutely nccessary for cxccutn‘lg' SS,::JL:
pection laws”. Tn construing this Article, the Supreme Courtof the U !s o~
States has repestedy held that if in substance the mm:qugl tax i
exports, the tax must be taken to violate the provi ions on.}e o1 cition
notwithstanding the fact that the sale or delivery IXHR.Ill take [~(‘l #
within the limits of the State prior to the export of the Article provi 'Th
that the sale is intimately connected with the ('x])o|‘t.procsss mT(} ‘va“;er
a view to its export. The taxing anthoritics in various st:\Lcla u;; Zmd
are taking the view that if a sale takes place or the delivery is cl ‘c ol
within a particular State that State has the pf)\v.ul‘ to ]W,y{: ::;: Ll’:c
even though it is with a view to export and is in effect a pa

export transaction.

s i £
15, The Petitioners state that the cause of sales in the cou;‘se ‘o"
: i s sales i
import into India stands exactly on the same footing as that Tf .“x s‘fm‘
the course of export and they have mot therefore heen deal
separately in this Petition.

N . . "

itioner: i xious consideration to thes

16, Your Petitioners have given anxiou: s et
The institution of test cases in the var o

various problems, It is quite possible that

d be a long and dreary coursc. K ) '
fl"i?’;;fmwol-‘l‘}gh Courts may come to (1irrcrcut.dec|sxous Tcz:“.ld”:ﬁ,:]c‘]’;
interpretation of the Article, In a matter !1!\'0 lhcfxp[‘f;(qlt‘ {hc e
affects trade and commerce vitally, your PL‘!I[IOHCY? el .Lhc Ijn‘.,h
and costly remedy of filing suits or taking pxocccd‘mgs |cn . wmﬁd
Courts angl carrying cach case on appeal to tl.u: Snl.uc.mc\ go(:xcld vould
entail great hardship to the various clulxxlxnc;cin:]“tt:;\;ﬁs;[ :h,cpAm);]c e

inati stions arising on the constri ¢ W
{:]e‘xi]:u(ol;‘c?:{:;:r(}::fcrests of India and of the commercial community,
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The Petitioners state that the very object of Article 143 is to avoid delay
and expense and secure a specdy determination of such questions. The
questions arising out of the interpretation of this Article are of great
public importance and affect the entire trade, commerce and industry of
the country. Your Petitioners accordingly request you to exercise your
powers under Article 143(1) of the Constitution and refer the questions
given below to the Supreme Conrt.  Your Petitioners have considered
all the general problems so far brought to the notice of the Association
and the more specific issues requiring clarification and have accordingly
formulated the following questions for your consideration for heing
referred to the Supreme Court for consideration and report thereon.

Questions -

I In a case where a sale takes place according to the Sale of
Goods Act and the Jaw merchant in a particular State but the actual
delivery for the purposes of consumption is made in another State, has
either of the States the power to levy a sales tax ; does Article 286(1)(a)
read with the explanation confer upon the |
sales tax or whether its effect is only
levying a sales tax.

atter State a power to levy a
to prohibit the former State from

(Vide paragraph 10 of the Petition).

L. Eveu assuming that the State where delivery for purposes
of consumption takes place has the power to levy a sales tax and is to
De treated as being substituted for the
as the venue for taxation, if asa
delivered in  State A, but in the
consumed in State B,
transaction of sale ?

State where the property passes
irect result of a sale, goods are
ordinary course of business are
can either of the States levy a tax on the

(Vide paragraph 11 of the Petition).

III. Does the expression “actual delivery” in Article 286(1)(a)
explanation mean physical delivery ; does not the transfer of doey-

meunts of title coustitute actual delivery within the meaning of Article
286(a) cxplanation ;
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Ilustration :—1If “X” sellsto “Y” and delivers documents of title in
State A and thus loses control over the goods, but the ‘7’°°'ij a;e
physically delivered in State B, where Adoes the actual delivery take
place within the meaning of the said Article ?

(Vide paragraph 12 of the Petition)

IV. Is Article 286(1)(b) in any way controlled by and subject to
the provisions of Article 286(1)(a) explanation.

(b) If a sale is effected with a view to export and is intimately
connected with the export process, does the fact that the sale takes p‘lace
within the State, or that delivery is effected there, enable a Sm(f I.o‘.cx./y
a sales tax and is not such a sale a sale “in the course of export” within
the meaning of Article 286(1)(b) )

(Vide paragraph 14 of the Petition)

V. Inany event,is Article 286(%) in any way controlled by and
subject to the provisions of Article 286(1)(a) explanation ?

(b) What exactly is the import of the expression “in the course
of” in Article 286(2) ?

Ilustration :—If goods are sent from one State to another, has either
State the power to levy a sales tax until the goods have come to rest
within the latter State and have become part of the common mass of

oods in that State. B
thes (Vide paragraph 13 of the Petition)
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BENGAL SALES TAX

Bengal Sales Tax :

Sales to the former De i
i Sy partment of Industries

effected between 1. 6, 46 ana 31. 3. 49,

Letter No. 5245, dated 18¢h July, 1952.

From—The Bengal Chamber of Commerce & Industry.

To—The Directorate of Supplies & Disposals, New Delhi.

As you kuow, the

question of the ri
Government to levy right of the West Bengal

tax on sales made under i

oven on sales contract with the
io 1gi1ﬂDcpaereut (f{ Industries & Supplies in the period 1.6.46
0 31.3.49 has been in dispute for some years past.

2. During 1949 aud 1950
pondence with the Centr:
for the purpose of this e
following bricf history of

the Chamber had lengthy corres-
al and West Bengal Governments, but

tter it will be sufficient to give you the
the case :—

Under section 5(2)(iif) of the Ben
Act, before it was amended as from the
the‘Supply Department of
Indian Stores Department

gal Finance (Sales Tax)
Ist April 1949, sales to
the Government of India and the
an as also to railw,

o for > s way and water trans

ly %Lulft.zahons, were exempt from Bengal sales tax. The Sfort
y Julz;el 1]1;;13 and the I. 8. D, officially ceased to exist on flllae
Iudustriés 1S\vhel; they were absorbed into the Dircctorate of

and Supplies. After partig

ment lAleld that the exemptioupcl s oot Soverar
operative because (je Department of Industries
but the Dircctorate 1
s‘ed to pay tax o I3
With firms in Wegy |
ifi) from the At i
mendment Act of |

and Supplies did
nsisted on claim-
oods supplied un-
est Bengal.  With the
nder the West Bengal
949 (effective from 1Ist

not inherit the exemption ;
ing the exemption and refil
der contracts entered into
deletion of section 5(2)(
Finance (Sales Tax) A;

1

BENGAL SALES TAX : SALES TO THE FORMER DEPARTMENT G3
OF INDUSTRIES AND SUPPLIES

April 1949), the Government of India agreed that, subject to the
terms of the individual tender and acceptance, they were liable to
pay tax on contracts entered into after the 31st March 1949 ; but
nostatement was forthcoming on the question of payment for the
Ist june 1946 to 31st March 1949, until, in December 1949, the
Chamber received the following statement from the Ministry of
Industry & Supply :—

“We have decided not to purste with the West Bengal Govern=
ment the question of excmption from payment of sales tax in
respect of sales to the Department of Supply for the period Ist
June 1946 to 31st March, 1949, The West Bengal Govern-
ment have been informed of the decision for taking such ac-
tion as may be advised to recover the tax payable to (? by)
dealers in accordance with law,

The Government of India have also decided that cach case
of payment of sales tax to (? by) the dealer in respect of stores
supplied during the above period will be considered on
its own merits. The initial liability to pay such tax being
that of the dealer, any question of reimbursement of this tax
by the Central Government acting as purchaser will be ad-
mitted only on an examination of the individual facts of each
case and on a consideration of the terms of contract under
which the stores were supplied. Such reimbursement will
1ot in any case be made to the dealers except on production
of evidence of payment of tax to the West Bengal Govern-
ment.”

»

As the result of the judgment of the Caleutta High Court
in the Shree Ganesh Jute Mills case last January, scveral firms
were informed by the Directorate thatin view of the High Court’s
decision that sales to the Directoraie between 1.6,46 and 31.3.49
were not subject to the operation of the Bengal Finance (Sales
Tax) Act, 1941, the question of rcimbursement of such tax did
not arise. Since then, however, this judgment has been reversed
by the ruling of Mr. Justice Das Gupta and Mr. Justice P. N.
Mukerjee on the appeal filed by the Government of West Bengal

i
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3. In view of the uncertainty in which suppliers continue
to be placed in this matter and since they are merely asking for
a re-iteration of the principle which the Central Government
earlier decided to follow, the Committee trust that it will be
gossible for your Department to give this undertaking without

elay.

Letter No. CSIA/17(38)/11 dated 26th December 1952

From—The Directorate General of Supplies & Disposals, Co-Ordination Supplies
Section 14, Miuistry of Works Housing & Supply, Government of India.

To—The Bengal Chanrber of Commerce & Industry.

In reply to your letter No, 6588 dated the 10th Septetiiber 1952 T have to inform
you that this office is unable Lo entertain claims for W. Bengal Sales Tax in respect of
supplics effected during the periods 1, 6. 46 to 51, 3. 49 pending final decision of the
Supreme Courl. In the event of the Supreme Court deciding the question in favour

of the West Bengal Government, each case will be decided on its merits.

INDUSTRIAL
EMPLOYEES’ PROVIDENT FUNDS ACT AND SCHEME.

Letter No. 3330 dated 6th May, 1952,

From—The Secretary, Bengal Chamber of Commerce & Industry.

To—The Secretary to the Government of India, Ministry of
Labour, New Delhi. .

I am directed to refer to the Ministry of Labour’s Notifica-
tion No. SRO 671 of the 16th April publishing for comment by
the 7th May the draft of the Employees’ Provident Fund Scheme
under section 5 of the Act. Copies of the draft scheme were not
received in Caleutta until the 22ud April, leaving only a fortnight
for the reprinting of the draft, its study by affected industrial
interests and the preparation of notes on it. It has not been
possible to complete the examination of the draft scheme within
this very limited time and detailed comments on many important
aspects of it will therefore be submitted as soon as possible and in
any case not later than the 31st May, not only by the Chamber
but also by several of its connected industrial Associations such
as the Indian Jute Mills, Indian Engineering and Indian Paper
Makers Associations.

9. The Chamber is also informed that some—not all—of
the establishments comprised in the industries mentioned in the
first schedule to the Act have been informed by letter that it is
proposed to bring the Act—presumably, more properly, the
Scheme—into force from the Ist July 1952 and that applications
for exemption under section 17 of the Act should be submitted
to the appropriate Government by the Tth May. The Chamber
doubts whether the elaborate machinery necessary for the effi-
cient administration of the Scheme could be assembled and made
to work by that date—which is in any case a most unsuitable one
to choose as few of the existing provident funds for which exemp-
tion is not eventually sought close their accounts on that date ;
in order therefore to effect the transfer to the Fund established
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under the scheme of the accumulated balances standing to the
crgdit of the existing provident funds special closings of ;:coxmts
thh' attendant audit and other e cpenses, will be neacessary to th’e‘
detriment of the members of the e: xisting funds. It is also necess-
ary t? made it clear that most existing funds will be unable to
submit tpe required exemption applications by the 7th May and
to place it on record that the trustees or managers of such funds
d{: ?ot 'regard themselves as being under any rZz\souable or legal
Eyllizt;%l;t: conform to the requirement of making applications

@ f&l le1 the meantime I am instructed to draw attention to
: et] ol ox;,;mg moie obvious difficulties, anomalies and ambiguities
n the scheme which preliminary considerati

! B sideration of the draft ha
brought to light. b

CHAPTER IL

e :erli-mw;fsltlraiim1—'1‘11eadminislmlive machinery proposed in this

ehblomeOCD,,:‘sjdlemc‘ seims to be unuecessarily complicated and
aborate, ng asit does of a Board of T'r (T "

Boasdy, Gasting ) rustees (T'he Central
, S ards, and, until State Boards are i

) 1 | are set up, Regional

(z‘:gxll;xmulees, ll)gc;f}lcr with provident fund Commissioners and, nccess

» alarge staff.  The Chamber will | ents for

) a have further c er

on this chapter of the Act in due course, onments to offe

CHAPTER I1I.

?LAUsls 26, read with the definition
requires that every employee in o factory
shall become a member of the Fund if

exceed Rs. 300/- or that equivalent Em

that their basic wace. et ployees excluded on the grounds

bers of the :}:ics:;agc; exeeed this figure will presumably rcnmiLx‘: 11‘121:]:-

Scheme, those eli;igblemf]d lfhtherc 1s oue; and under clause 27 of the

in thrce monthe, a1 or the GOve}'nmeut Fund have the option, wi 3l
e S, of electing to continue membership of n o it

cognised” provident fund only if fhe | D of an existing “re-

P B atter Fund’s rules wi

con : . s tules w

or tn.burous are in conformity with or are more favour: ‘{)‘lth o

ployees than those specified in the Act or the Sd’cm‘m,ri to z.hc em-
= ere is some

of an “excluded employee”,
"y to which the scheme applies
his monthly basic wages do not
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misunderstanding as to whether this is intended to mean that the option
extends to the employee only where the existing recognised fund applies
for and obtains exemption under section 17 of the Act.  On a literal
reading of clause 27 of the scheme this is notso; bat confirmation will

be appreciated.

Cr.ausk 36 requires every employer to send to  the Commissioner,
within fifteen days of the commencement of the scheme, a return of the
employees required or entitled to hecome members of the fund showing
the basic wages and dearness allowance including the cash value of any
food concessions paid tocach such employee. The time allowed for
the preparation of this return, which may run into thousands of indivi-
dual entries, is insufficient,

Cravse 39 provides that the rate of “administrative charge” may
De reviewel by the Central Government {rowm time to time in consulta-
tion with the Central Board; and the letter which Government has
addressed to individual affected industrial establishments explains the
intention to be that an employer will be required to pay this administra-
tive charge at the rate of 5% of the total employers’ and employees’
contributions to the fund ; and at the rate of 249% on the part of private
funds exempted under scction 17 of the Act. As will be argued in the
this administrative charge —which is

Chamber’s more detailel lett
presumably that referred to in clause 3 of the second schedule to the
Acte—is extremely high and in the opinion of the Chamber and its

quite unjustifiable in the

connected industrial Associations certainly
In such casesa

case of employers maintaining an exempted Fund.
certificate by a qualified and registered accountant to the effect that
the private fund’s accounts are in order and in accordance with the
aw should be sufficient, without the_submission of

requirements of the 1 n
It is 2 moot point, which

elaborate returns etc. to the Commissioner.
is still under consideration by the Chamber, whether any separate admin-

istrative charge is justified as the customary practice is for costs of
administration to b a charge on the provident fund itself. In any case
the maximum rates of the administrative charges should be specified
in the scheme itself and the rates should be fixed within that maximum
on the basis of actual experience.

Receipts {rom the administrative charge arc to be
ration accounts”. There is no
ny in these accounts after
Clarification on this point

Cravse 49.
credited to “Central and State Admini
provision for the disposal of balances remaini
the administration expenses have been met.
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is necessary and if the bal
tive charges they should,
itself,

auces are not utilised to reduce the administra.
it is suggested, fnure to the benefit of the Fund

CLAUSE 60. Under this clanse interest at such rate as may be deter-
mined by the Central Government shall be credited to the account of each
member of the Fund. There is no provision in the Scheme as to the
similar disposal of “forfeits”, that is to say
able by retiring or disqualified members o
shall be credited to a Reserve Account in the case of those dismissed

for serious and wilful misconduct. In the Chamber’s view all “forfeits"”
should De distributable among membe:
their accumulated balauces,

amounts not claimed or claim-
f the Fund, except that they

1s of the Fund in proportion to

Winding Up. There is uo provision iu the draf
ing up of the Fund. It is suggested that,
Pprovision for this eventuality should be inc

t Schieme for the wind-
as is normal in such cases,
Tuded in the scheme.

Cash value of food concessions. Asw

as peinted out when the Act was
under consideration, the caleul;

ation of the cash value of variable food
concessions will present considerable difficulty. Whatever formula may

be devised to overcome this difficulty in debatable cases, it is very nece-
ssary that the amount of the contributions to the Fung actually made by
the employer on that portion of the employee’s remuneration should be
accepted by the Income Tax Officer assessing the employer for tax pur-

poses on the basis of the teceipts granted by the Commissioner when the
Payments are made.

" As already stated, fur

ther detailed comments on the draft
Scheme will follow,

Letter No. 3687 dated 21st May, 1952,
From—The Secretary,
Industry.
To—The Seeretary to the Gov
Labour, New Delhi.

The Bengal Chamber of Commerce and

ermment of India, Ministry of

In continuation of my letter N

0. 3330 of the Gth May which
expressed the Chamber’s prelimina:

Ty reactions to the draft Em-
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ployees Provident Funds Scheme under Section 5 of the Act, I
am now directed to convey to you the considered views of the
Chamber and its connected industrial interests.

2. As was stated when the Employees Provid.eut .ands
Act was under consideration, these interests _do 1ot ObJE.Ct in auty
way to the compulsory application of the provident fnnd. s.ylsfelzlz 0
selected industries or indeed to the \4v1u‘)1e' field of orgamse]: Am us-
try. ‘They have, however, many misgivings fnbo!ltT the IS{cOc(;x;T 2sf
drafted and issued for opinion with Notification I\; S .
the 16th April last. In the first place they consi eff tl‘; rm. -
tical implementation of tl;e};c/ialzzi;, 1\\;11:::;?‘:1;;&1&6 Sodm,me
i rushed if it is stillintended to
zlell:feml]sdtu}}l,ull‘elsgu(}l to bring it into operation from 1Lh? ls: ]tlllVye
As has already been pointed out, vlerysclla\‘)s;act;;(e:1‘1:11;,15“:3 e
i rill be necessatry to run the Sche: 2
‘(‘Dllj:i:zeexs“el:tfemely douitful whe}her it can h? as(semblfed ::1:1
de to work within that limited time. If apphcut.lm‘ls or
emp der Section 17 of the Act are to be entertained up to
el‘]“ptf;g?hu?l(me—iu which connection the Chamber must again
ie;eat the view that these shofull(} n;t i)escl:gl:l(:'edﬂaiis;;?; Sso]:]c::
i b romulgation of the fina —it will] e
lt]izttet;fet::a:‘:rpbeforegthey can bf: disposed_ of a‘u?, 1511_;])?:::1‘;:;
will then be necessary for the private pr?wdent mf_] neerned
i lose its books as at the effective date of opera f
tizc‘;illiini ;u order to transfer to the Government F‘nn(tl. the iﬁgc;
mul;ted balances referred t]o in suul;-lszcehtz EEL tla:r;ecu:g;rity "
the Act. The 31st December would be, ory of
i suitable date of transfer au
P“OV‘d;m f“:aisd’i::;;l;cl}::c::::x:euds that the inanguration of the
P deferred until the Ist January 1953. In the
- Shol“l(1 :\%f :ccessqry for running the Government Fund
ime the sta 2 !
Z;elfll(;tll)?:ecruited and trained, the f:\ccessary ofﬁc;la;c?lj;::?:;tzﬁz
obtained and the mechanised equipment ass?m de ‘;qte ing he
interval existing prOVideut. m“(}i:?::i]]:re ?ram;:;]s s i e
“;];i:thl?:;;;t ;]o]re 21\)2:1:}:11:&@;;1 iidividual employees in the
@ to a 3
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scheduled industries, in consultation with theiy respective trade
unions and employers, would he enabled in a more orderly way
to consider their position under the proviso to Clause 27 of he
Scheme.

3. The Chamber cantiot but regard the administrative
arrangements provided for in the draft Scheme as unduly com-
plex, involving as they do a multiplicity of Central and State
Boards of Trustecs, Regional Commiltces,

Commissioners and
Executive Officers with their permanent st

affs.  Simplification
is very necessary if the scheme is to work efficiently and is
most desirable if only from tle point of view of the cost of
the top-heavy admivistration and the administr
visualised, If it is now too late simply (o provide by statute that
provident funds oy the basis Jaiq down in the Ace shall be
maintained in (he scheduled industries under a suitable system
of Government returns and inspection, it is at least essential that
the Government Fund should be so devised as (o reduce to the
minimum the complicated mechanisn, to be set up to run it, as
also the onerous documentation which the Schieye in its present
form seeks o impose cn the affected employers,

rative charges now

4. In the matter of the proposed administy,
57, of total contributions payable by employers o comie under
the Scheme ang 237 by those who seeure exemption—he Cham-
ber must record its strong objections ol two grounds. Fvyen
aceepting that some charge is leviable under Section 6 of the Act
read in conjunction with the secong schedule, the Chamber sub-
mits that the 5% charge —whicl reflects the over-claborateness
of the proposed mechanism—qig grossly excessive even as an initial
levy subject to review under Clause 39 of the Scheme ; ang that
there can be po Justification whatever for 1,2 proposed levy of
24% on employers exempted from the scheme who il have
their own administrative COsts to meet, Nop is there, in the
Chamber's view, any justification for the whole of Government’s
administrative costs being imposed on employers ; if they are not
made a charge on the Ifund itself, they should a¢ least be shareq

alive charges—
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by Government, the employer and labour. If any charge is
levied on exempted funds, such charge togeth?r with the actual
administrative costs of the employer in running the exempted
fund should certainly not exceed the percentage charge payable
by non-exempted funds.

5. Turning now to the more detailed aspects of the draft
Scheme, the Chamber has the following comments to offer :—

CLAUSE 2: DEFINITIONS.

2(e) : “Continuous scrvice”—It would sﬂ,em.pmferabler in thde
interests of uniformity and for the avoidance (ff cllsP\xtf‘
interpretations, to adopt the deﬁmtiofl contained in the
Factories Act with reference to leave with pay.

2(f) (iii) : “Excluded employec” has b{“eﬂ 1>oiugcfi out by 'tI;Z
Indian Engineering Association, this definition requir
clarification with regard to contract labour Who.ar]e. E;;h
ployed for specific purposes and to that cftcntApeno( ‘Tb:;
and temporarily and who may be/:vorknl:;r ina nu; o
of factories during a given period. T'he principal cm]ploy”
is not responsible for the payment of such comr:mt la ),t:lxst
and the responsiblity for provident fund deductions m
attach to the coutractor.

2(g) : “Family”~This definition should be reconsidered in thef
« iight of the relative provisions of the Indian Income Tax
Act.
ion—Dearness allowance, which un.
I value of food concession )

o ,d('r the éxplmmlion to Section 6(1) of the Act mch;des :}n:
cash value of any food concession, is K? be added ;0 ,"S
b‘nsic wage for the purposes of calculating the employe:
av;d the employces’ contribution to the Fund. As was f)bse'rv,

d when the Act was being considered, the delcrmumnout
ef:;m cash value of variable food concessions will prcse)sxe
(:nch p;qctical difficulty unless a formula for t‘he pIurpofM
I‘s\dc\'ised by way of a definition of the expressllou. rscmrv
; i the factory

f food supplied to

instance—the cash value o , ! 4
]ellljployces through a “below-cost” Industrial Canteen
be included and how is it to be calculated ?

10
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CrAvsE 26.~This clause of the draft

INDUSTRIAL

CLAUSES 8-25-~Tn addition to the observations already offered

ou the complexity and over-claborateness of the machinery
proposed in this chapter of the Scheme, there are several
directions in whicl clarification is necessary. There is no
definition of the respective functions or jurisdictions of
the Central and State Boards, both of which appear to be
uunecessarily large, though the intention would seem tobe
that all affected units of industry within a particular State
shall be responsible to the State Board ; throughout the
provisions of Chapter 111 relating to payments and returns,
reference is made to ‘‘the Comumissioner”, but whether
the reference is to the “Commissioner who shall be the
Chief Executive Officer of the Central Board” or to the
“Commissioner who shall be the Chief Executive Officer
of the State Board” is not clear. The device of Regional
Committees, to be superseded by the State Boards is an
apparent indication of the doubts which Government
tIIEI}lSe]VES entertain of being able to set up the adminis-
tration necessary to work the Scheme by the date of its
introduction and strengthens the view already expressed
that the date should be deferred until the administrative
and staff arrangements are prepared in advance.

<. Scheme, read with the
definition of “exclydeq employee”, restricts membership
of the Fund to those drawing Dasic wages of up to
Rs.‘aool- per month and lays it down that if o member’s
basic wage increases beyond that figure, he will continue
t? be a member of the Fund, but on the basis of contribu-
tions not exceeding one anna in the rupee of Rs, 300/~ plus
tll-e appropriate dearness allowance, This monetary ceiling
will involve hardship in the case of 2 Dprogressive employee
:\t'preseut:\ member of a provident fund. To ovelrcome
this disability, it is suggested that staff rising to a basic
ould be permnitted to transfer
fund where such exists and that
u the Schene for the accumula~
e Government Fund to be simis

to the employer’s provident
provision should be made i
tous at their credit in ¢}
larly transferred,

|
|
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CLAUSE 27--raises a point on which differing interpretations
have been placed and on which clarification is desirable.
As the Chamber reads the Act and the draft Scheme, a
factory exempled under Section 17 of the Act will not be,
in terms of Clause 26 of the Scheme, “a factory to whicl
this Scheme applies” with the result that the employees of
the exempted factory will not be required or entitled to be
members of the Government Fund. If that interpretation
is correct, 1o question arises of their individually exercis-
ing the option under Clause 27 of the Scheme except where
—as is likely to occur under the proposed time schedule for
the introduction of the Scheme—the exemption under Sec-
tion 17 of the Actis not formally notified until after the
Scheme comes into force. T'o meet such cases, which may
be numerous, it will be necessary to provide that where in
these circumstances accumulations have been transferred
to the Government Fund under Section 15 of the Act and
Clause 28 of the Scheme, these accumulations shall be
re-transferable to the private fund on the exemption being
granted.

There is no provision in Clause 27 or elsewhere in the draft
Scheme for the exemptions referred to in Section 17 (b) of

the Act.

Crause 29—read with Clause 32 of the Scheme, provides
that the contributions payable shall be calculated monthly.
It would greatly simplify the work involved were the
system under the Employees’ State Insurance Act to be
adopted, namely of basing the contributions on the pay-
ment made to the employee up to the end of the last com-
pleted week of the montl, the remaiuiug. days in ll.]at
calendar month to be taken into account in the ensuing

periods
Cravse 36.—The system of returns under this Clause should,

it is suggested, be simplified as it seems unnecessary to
require them half-yearly as well as mouthly.

Cravse 49.—Receipts from the administration charge are to 1,>'c
credited to “Central and State Administration Accounts”.

i

|
i
&
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Th'er? is no provision for the disposal of the balances re-
maining in these accounts after the administration expen-
ses have been met, Clarification of this point is necessary,

(,LAtd!S.ES 51,52 and 60~The implication of these clauses of the
mft‘ Scheme are not clear. The first of them prescribes
lhat.mlerest, profit and loss ete. on investments shall be
cx‘ed)}ted to an “interest Suspense account” and the second
pl‘ondes that all dividends, interest and profits on the sale
of investments shall be credited, and losses arising there-
'[rom shall be debited, to he Fund. Under Clause 60
IGu:ercst at such rate as may be determined by the Central
vernment shall be credited to the account of each
gl:ll‘x;:;;ar of the Fund. There is nothing in the draft
- emf,:; s}wwl what happens to any excess of interest
b Chnso: c(;(')tt;e amount allocated amongst (he members
o a 10ugh all such earnings will have been
ed to the account of the Fund under Clause 52

through the medi
fum of the interest s
referred to in Clause 51, opense neeont

dispo'.ls"l\llcrerxs also no prov'x'sl'm‘x in the draft Scheme for the
al of what are ordinarily termed “forfeits”, that is
disqm“ﬁmioums not claimed or claimable by retiring or
e 7Ie(]members of the Fund, except that under
e et tﬂlleoy ar?to }7& credited to a reserve account in
s se dismissed for serious and wilful miscon-
. 1 the Chamber’s view, all “forfeits” should be

distributable among
t 4 ¢ members of the Funug } i
their accumulateq balances. i preportien o

ationships and, in the case of
will bear heavily on the
arily harsh provision is that
the completion of five years’
ut Fund will, even if he has

retrenchment for
employee. One such unnecess;
an employce retiring before
membership of the Governme;
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attained the “age of superannuation” which is not defined,
forfeit the employer’s contribution plus interest notwith-
standing the fact that he may previously for many years
have been a member of a private fund his accumulations
in which have been transferred to the Government Fund.
Similarly the two year period referred to in sub-clause
(2) of Clause 69 and the conditions of withdrawal under
the second proviso to that subeclause appear to require
reconsideration with a view to their being brought more
closely into line with the existing practice in industrial
provident funds.

CrLAUSE 70.—Desirable as the provisious of this clause of the
draft Scheme may be, it is to be observed that by reason
of the provisions of Chapter IXA of the Indian Income
Tax Act, they can at present find no counter-part in the
rules of existing recognised provident funds. It is not clear
from the Act or the draft Scheme whether the inclusion of
similar provisions will be a condition of the exemption of
an existing fund under Section 17 of the Act; in that
event it will be necessary for the Act in this respect to
over-ride Chapter IXA of the Income Tax Act.

CrLAUSE 7].—provides that in the case of a member of the
Fund who is dismissed for serious and wilful misconduct,
the Commissioner (Central or State ?) may order the
forfeiture of the employer’s contribution of the last two
completed years and the unexpired portion of the then
current year after giving the member concerned an
opportunity of showing cause why the forfeiture should
not be made. In the Chamber’s opinion it should be made
clear that in arriving at his decision, the Commissioner
shall have no power to review the circumstances of the
case in so far as it concerns termination of employment in
the factory and that any decision to refrain from ordering
the forfeiture shall not be deemed to condoue the offence
responsible for the employee’s dismissal.

The forms—as drafted are in some cases unnecessarily detailed,
e. g.in form B where height has to be stated and in com-
pleting which many employees will be unable to furnish a
date of birth,
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o a :

Winding {lp.w-There iS50 provision i the Draft
the winding up of the Fynd,
is norm:

] Scheme for
It is recommendeq that, as
Vision for this eventuality
me.

al in such cases, pro
should be includeq in the Sche;
Cdlcgi”:{:\l,l; ;)C/dEztn[)Iu yer's contributions.—Whatever formula may
e O? ;oovcdrcome t]{e difficulty of determining the
5 3 vy sy o s 1S 10t
. ( o7 what the amount of the contripy.
acceli‘lc;]“;”y“:“a?e to thc‘!-uud by the employer shouldlbge
socente p“)r' oi necome Tax ‘Ofﬁcer assessing the employer
o o Poses on the hasis of receipts granted by (1

Hissioner when the Payments are magq i
structions should he issued to the Iy b e
to that effcet, come e

at in.
Department
Tt is hoped that
at the Govern, .
and other detailed con poment of India wily take these

1 iments submitt
nd of ed s’ i
tions into carefy] consider y e aloe ad

ation before pyr .
promulgate- ¢ . € Proceedin, i
lﬂ‘ gﬁt'e the Scheme which js bound ¢ g to finalise and
eflects on industrial rel o have far-reaching

ations in th,
i e sch i .
ing a vast number of Worknzen eduled industries employ-
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MINISTRY OF LABOUR QUESTIONNAIRE ON
INDUSTRIAL RELATIONS.

Views expressed by the Bengal Chamber of Commerce and
Industry in reply to the Questionnaire on Industrial Relations
issued by the Ministry of Labour under cover of their letter
No, LRI-87(61) dated the Ist July 1952.

I PRELIMINARY.
Question :—
1. Do you consider revision of the Industrial Disputes Act, 1947
necessary ? If you do, in what respects and for what reasons ?

Answer i—

1. The Bengal Chamber of Commerce and Industry is strongly
of the opinion that a thorough revision of the legislation governing the
settlement of industrial disputes is overdue, and that for this purpose
the Industrial Disputes Act, 1947, should be withdrawn and replaced
by new and comprehensive legislation.

In the opinion of the Chamber, the main principles underlying the
Industrial Disputes Act and the machiuery created to enforce them have
long passed the stage when their utility in enforcing the settlement of

disputes is outweighed by other serious disadvantages. In particular, .

it is considered that as the Bill has been applied it has—

(@) acted as a serious deterrent to the development of the volun~

tary direct settlement of disputes between employers and

employees ;

seriously weakened the growth of coustructive trade uniou-

ism based on mutual and helpful co-operation with em-

ployers ;

increased the number of disputes aud in many cases inten-

sified them, aud in particular increased the number of

references to compulsory adjudication ;

(d) resulted in terms of settlement often unreal and m.xsatisfao
tory which have led to a worsening and not an improves
ment in labour relatious.

[

(c]




INDUSTRIAL

As will appear from the detailed answers to subsequent questions,
ihe Chamber is strongly of the opinion that the growth of peaceful rela~
tionships within industry requires as an urgent necessity the replace~
ment of the Industrial Disputes Act by legislation which will give the
maximum encouragement to the veluntary settlement of disputes,
through direct negotiations between employers and employed.

In addition to the m

ain objections to the Industrial Disputes Act,
there are a large number

of its individual provisions which have been
found in practice to be unsatisfactory or objectionable. It is felt that

it would be out of place to deal with these in the Chamber’s replies to the
main Questionnaire,

II. NATURE OF LEGISLATION.

Question 1 —

2. Do you consider it necessary or
law relating to industrial relations appli

useful to have a uniform basic
cable to all States, or

Answer :—

2. The Chamber considers that a uniform basic law relating to
industrial relations and applicable to all States is essential. As will
appear from their reply to the appropriate question, they think that it
is desirable for parallel independent legislation to cover the special
circumstauces of Banking and Insurance Companies.

Question :—

8. Would you allow States to hs

ave their own legislation if they
do not wish to avail themselves of the

central legislation ?

Answer :—

3. The Chamber considers

States to be authorised to introdu
lation. Provided the Central leg}
allows some degree of elasticity i
able requirements throughout t;
ensure that the main basic prin

that it is undesirable for individual

napplication, it should meet all reason-
he country and would at the same time
ciples were uniformly applied,
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Question :—

4. Would your prefer the law relating to industrial relations to
be a short and simple one ining only the indi; bl
provisions, or

5. Would you make it an exhaustive one, providing for agencies
and authorities, all of which may not be availed of by all States ?

Answer :—

4 & 5. While the sections of the legislation relating to the voluntary
settlement of disputes should be as simple as possible, the experience of
the previous and existing legislation indicates that the Act asa whole
must be comprehensive and must provide for the creation of all necess-
ary agencies and authorities, though it seems that perhaps greater. scope
should be left for questions of procedure ete. to be covered by Central
rules rather than in the body of the Act,

Question :—

6. Is it necessary to incorporate the provisions of the Indust.ria,l
Employment (Standing Orders) Act, 1948, in the industrial relations
law ?

Answer :—

6. Agreed conditions of service embodied in registered 'Sm“d]{]i
Orders constitute one of the first steps in the improvement of industria
relations. The existence of known conditions has not ox3ly a foluable
stabilising effect in itself but also providc.s lhf: best starting szt 1f'cn'
discussions on points of disagreement which, if unresolved, lead to d x;-
putes. The acceptance of Standing Orders and. of'a regnlar plroce ;
ure for introducing changes followed by discu'ssimlx is an m.tegm 1.p;q]re
of the system of negotiation and discussion which, in t}:e op.mfcn:l 0' ‘ll
Chamber, represents the main development now required in n; us rll)?
relations. For these reasons, it seems to 'khe (?humber very egr; Se
that provision for the introduction and regls{:mtlﬂn })f »S'Tn-dmg] T e;t
should be included as a part of the general industrial 1.elz\t|ous law.nem
is therefore agreed that the provisions of the Iudnjtm;’ ]?uuigra);;aled
(Standing Orders) Act, 1948, suitably amended, should be incorp
int the new legislation.

11
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III. JURISDICTION OF THE CENTRAIL AND STATE
GOVERNMENTS,
Question :—

7. () What should be the respective jurisdictions of the Central
and State Governments in regard to industrinl disputes 9 Does the
division of jurisdiction provided for in Section 2(a) of the Industrial
Disputes Act, 1947 require any alteration 9

Answer :—

7. () The question of the respective jurisdictions of the Central and
State Governments in regard to industrial disputes should be treated
mainly as a practical matter and, in the opinion of the Chamber, the
direction in which legislation has been shaping is satisfactory. T'he
provisions of the Labour Relations Bill, which stipulate that certain
concerns such as railways, major ports ete., should come within the
Central Government’s sphere and provide permissive authority for the
inclusion under Cenral responsibility of other establishments not con-
fined to one State and so notified by the Central Government, scem the

mf)st satisfactory way of dealing with the very large range of indus-
tries and interests aflected,

() Under Section 32 of the Industrics (Development and Regula-
tion) Act, 1951, industrial disputes concerning such controlled industries
as may be specified in that behalf by the Central Government are to
come within the Gentral sphere, ‘What considerations should the Cen-
tral Government bear in mind in deciding to bring within the Central
sphere industrial disputes in any such controlled industry 9

() In the opinion of the Chamber the extent to which the Central
(?voVel‘lllllCnl should bring within the Central sphere industrial disputes
i controlled industries under the Industries (Development and Regula-
tion) Act, 1951, should be decided iudi\'id\mlly in cach ¢ ¥
after the fullest consultation with the establishment or
with the appropriate local Government.

ase and only
factory, and,

(¢) Should disputes in cantonment boa;

. " rds and air transport com-
panies be brought within the sphere of the

Central Government 9

(¢) Tn the opinion of the Cha
companies should he brought withi;
ment.  The position of ajr trans;

mber cantonments and air transport
1 the sphere of the Central Govern.
Port companices is similar to that of

i
{
{
i
{
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5 Ly e Centra vern-
railways and other forms of inter-State transport, and the CLlll.f al ?—0\.(:[] -
ment’s special interest in the administration of cantonments justifies th

extension of their authority there.

Question :—

8. Employers having branches or esmhlishment:{ in.sojlolfnl Stfn:ﬁz
have increasingly been asking for cxpansion of the Jﬂrnﬂfhc(t\xox: of
Central Government. In view of the di of ccntmlu;:h qminss.
tration, do you think that it is necessary gr propcr{ fo:‘1 ‘ei“m“ve
Governmont to agreo to any large-scale extention of their admin;

Jjurisdiction ?
Answer i—

8. It remains to be seen how far, if accepted, the pcrgusslx‘:el
‘)O\\'Ltl:ﬁ provided in the Labour Relations Bill for the \1'.'\usll'cr ED (i:‘ 12
) i s in ishments having bran-
r abour disputes in establis
overnment control of la L - e e brow
S\ s in several States will be utilised. It scems unlikely, however, ‘tlu
. of s require a large-seale exten-
the number of such cases will be such as to require a large: Sc‘"i)'C\cl v
ton of Central administrative jurisdiction, and it scems that subje
si a j

1est rline cases the ma isiol urisdiction as ween all-
these borderline cases U ain div 1 of jurisdict s betweer
S

S . s i
Tudia concerns and those confined to particular States or regions wil
ndia a

remain.
1V. SCOPE OF LEGISLATION.

Question :— ‘
9. (i) Should the law apply only to industrial establishments as
. (i) ' tri
commonly understood or should it apply also to
(2) commercial establishments,
(b) banking and insurance companies,
(c) trangport servicos,

(d) service cstablishments such as telegraphs, tolephones,
broadcasting, irrigation, public works, etc.

(o) plantations and agricultural establishments,

(f) any other establishments 9
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Answer :—

©) (It is considered that the trade
as comprehensive as possible and it s
range of organised industry,
administrative advautagg:s,

disputes legislation should be
hould therefore cover the main
1 commerce, etc. There would seem to be
A owever, in introducing some restrictions
3::5:63:(10 :x'clufﬁe th? sm'allest' class of enterprise in whatever field it
ord,'sp’u[es et]':us llgntxon Fluce,xn such cases the more acute aspects
it mig;“ l:es? l;vm arise.  The example of the Factories Act legis-
of auy es(zb1;51]m ot owed, a}nd arrangements made for the exclusion
excepri euA employing less than 20 persons,  Apart from this
Pion, it is considered that the trade dispute legislation should cover

industris i i
ial establishments, commercial establishments, transport service

establishments, plantatio, an ric S, an
5 Pla a abli o
o : s and agricultural establishment , and other

workers, As regards bankin

Question 1—
@) Should the law apply to—

(@) small establishments ¢

loyi: 1 i

e of g mploying less than a prescribed
(b) armed forces and police forces ;
;

(c) eivil servants ;

(@) persons employed in a mag;
capacity ;

nagerial or administrative
(e) apprentices ; anq
(f) domestic servants,

Answer 1—
9.Gi) (@) As indicated above,

meuts ewploying less thany 20 pes
operation of the tr,

it is suggested that small establish-
TSons should c

ade disputes legislation, b excluded Gom the
(b) The Ch:

amber consider.
should exclude the ar; o

as at i it
560 forecs s ol a4t present the legislation

forces,

|
|
|
|
|
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() The Chamber considers that the present arrangements which
exclude civil servants, save those drawing under Rs. 200/- per month or
those non-gazetted in Government concerns such as the Railways, Ports,
Telegraphs, Orduance Factories, etc., are satisfactory.

(d) The Chamber is strougly of the opinion that persons employed
in a managerial or administrative capacity should be excluded from the
application of the law and that in addition persons employed in a confi-
dential capacity should also be excluded.

(e) & (f) The Chamber considers that apprentices and domestic ser~
vants should be excluded, and that the latter term should be extended
to servants employed in hospitals, charitable institutions, and educational
institutions,

Question i—
10. How should the expression “civil servants” be defined 9

Answer :—

10. The definition of “civil servants” contained in the Labour
Relations Bill is, in the opinion of the Chamber, satisfactory.

V. DISPUTES IN BANKS.
Question :—

11. It has been suggested that the uninterrupted working of a bank
is of far greater public importance than that of a factory or other indus-
trial concern and that it is, therefore, necessary to evolve a special
scheme for the regulation of employer-employee relations in banks as
distinct from the general scheme of industrial relations in industry.
‘What are your views in the matter ?

Answer i—

11. The uninterrupted working of the banking system is of the
greatest importance to the maintenance of the whole nexus of ordinary
cconomic life, and the Chamber is strongly of the opinion that special
measures should be taken to ensure that labour disputes in banks do
not interfere with the provision of banking facilities to the public in
general. Inaddition, banksare under a legal obligation to open daily
to the public, except on Sundaysand gazetted bank holidays, and this
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consideration strengthens the general case that trade disputes should
not be allowed to interfere withh their ordinary working. Banks therefore
fall into a category similar to public utility interests, but on the other
hand, the type of employee engaged and the nature of the work done
justifies the application of specialised ar for the settlement
of disputes, T'he Chamber is, therefore, of the opinion that in the case
of banks there is justification for the adoption of specialised legislation
to regulate relations between employer and employees. Somewhat simi-
lar considerations apply in the case of insurance compauies, and it is
considered that these should also be jncluded in separate legislation.

Question :—

12, Do you think that strikes and lockouts, as legal instruments of
bargaining in hanks, should be banned and replaced by an alternative
hinery isting of iliation and adjudication, which will auto-
matically be available to the parties without the intervention of, or
interference by, Government ?

Anster :—

12

Itis understood that banking interests are in agreement that
strikes

and lockouts as legal instruments of bargaining in banks should
be prohibited and that machinery should be constituted which will be
automatically available to parties to a dispute without the need of a
special reference to Government, and the Chamber strongly supports
this proposal. It has been suggested by banking interests that the machi-
uery of negotiation should consist of local Conciliation Boards, with a
testricted right of reference of major disputes to a Standing Tribunal,
with a right of appeal to the general Labour Appeliate Tribunal, This
proposal is strongly supported by the Chamber.

Question :—
13. Should the Standi g Tribunal isaged in

multi-member Tribunal including an expert in banking ?

ph 13 be a

Answer :—

13. The Chamber agrees with the suggestion of banking interests
the Standing Tribunal referred to above (question 12) should consist
primarily of persons with banking experience or knowledge, and that

it should include a banking expert preferably from the Reserve Bank
of India.

that
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Question :—

14. Tt has been suggested that expert knowledge of banking is
necessary for the successful administration of the special law proposed.
for banks and that the Reserve Bank should, subject to the control of
the Central G be made ily ible for the_ad-
ministration of that law instead of the present industrial relations
machinery. What are your views in the matter ?

Answer :—

14. It has been pointed out by banking interests that under the
Banking Companies Act, 1949, all banks are under thesurvei]lf\ucc of the
Reserve Bank which is in possession of detailed information on the
position of each individual institution. It has therefore been suggested
that the Reserve Bank should, subject to the control of the Central
Government, be made statutorily respousible for the administration of
the special law proposed for banks, and this view is strongly supported
by the Chamber,

Question :—

15, In order to safeguard the position of office-bearers of trade
unions in banks, do you think that, without prejudice to the general
power of dismissal in accordance with the prescribed procedure, no
punishment should be inflicted on an office-bearer, and no office-bearer
should be transferred from office to office within twelve m.omhs of the
previous transfer except in consultation with the trade union concern-
ed and, in the event of disagreement, except with the approval of the
Conciliation Officer ?

Answer :—

15. The Chamber is very strongly of the opinion‘ th_at as regards
ordinary matters of discipline there should be no discrimination as be-
tween office-bearers or members of trade unions and ?leer employces,
‘The suggestion that office-bearers and trade uniou‘s in I'J:luks shou(lid
be subject to disciplinary action only in consultano.n with the tra ;
unions concerned is highly objectionable, is.suscephble to abuse, an'
is likely to impair discipline. The (;lmmber is strongly ?1)pf>s.e; u; any
suggestion that there should be special treatment (?fs_uc?l individuals on
matters relating to the ordinary maintenance of discipline.
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Question :—

16. In view of these special features of employer-employee rela-
tions in banks, is it preferable to provide for them through a separate
legislation ?

Answer :—
16. As indicated above the Chamber is strongly in support of the

view expressed by bauking and insurance interests that there should be

separate legislation to govern empl Y pl relations in banking
and iusurance companies.

VI DISPUTES IN DEFENCE INDUSTRIAL
UNDERTAKINGS.
Question :-—

17. It has been suggested that civilian workers employed in indus-
trial undertakings under the Ministry of Defence should be excluded

from the scope of the law relating to industrial relations for the follow-
ing reasons :—

@) Such workers belong to a clags distinet from ordinary
industrial labour and have, by the very nature and impor-
tance of the duties on which they are employed, to be sub-
ject to a stricter code of conduct than corresponding per-
sonnel in civilian establishments,

(i) They differ even from other Government employees engaged
in industrial undertakings in that they generally work
in close association with service personnel from whom a
very high standard of discipline is expected and the pos.
sibility of such personnel being affected by any laxity in
their fellow civilians in the same establishment cannot be
ignored. !

(iii) It is necessary to exclude such workers from the general
law in the interests of seeurity and of the imperative need
for avoiding situations which might adversely affect the
efficiency of the armed forces, as will happen if work in de-
fence factories and installations ig brought to a stand-
still as o result of labour strikes,

What are your views ?
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Answer —

17. The Chamber supports the suggestion that civilian workers
employed in Industrial Disputes under the Ministry of Dcfcnce' should
be excluded from the scope of the law relating to industrial relations.

Question :—

18. As an alternative to the exclusion of defence civilian persom.ael
from the industrial relations law, it has been suggested that industrial
disputes relating to such personnel should be decided by ad hoc boards
consisting of —

(1) a representative of the Ministry of Defence as Chairman,
(2) a representative of the aggrieved workers, and
(3) the Director or the Officer-in-Charge of the establishment
in which the dispute has arisen,
instead of Industrial Tribunals. Please state your opinion.

Answer :—

18. 1If complete exclusion of defence civilian personnel fu?m l:m
industrial relations law is impracticable, the Chamber agrees lwullxltlle
suggestion that industrial disputes relating to such personuel should be
decided by ad hoc Boards formed as proposed.

VII. BASIC PRINCIPLES.
Question :—
19. Having regard to the fact—

(i) that in an economy which is organised for planned produc-
tion and distribution, such as is envisaged for the co‘lntry
in the near future, strikes and lockouts have practically
no place,

that the country is at present passing through a period of
economic emergency, and

(@

12
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(iti) that it is imperative to maintain production at the highest
possible level

w}fu'ch, if atny, of the following basic approaches to the problem of indus-
trial relations would you recommend :—

(a) The parties should be left to settle all disputes and differ-
ences by negotiation and collective bargaining among
themselves without the intervention of the State except to
the limited extent of providing & machinery for volun-
ta'ury conciliation or arbitration, The State will encourage
bi-partite negotiations by setting up joint committees at
every level and for all important industries.

(b

It]xe State should take an active role in the settlement of
disputes by making both conciliation and arbitration com-
pulsory in the event of the failure of negotiations and by
reserving to itself the power to refer disputes for com-
pulsory arbitration,

©

The law should put restraints and restrictions on the
freedom' of the parties in the earlier stages of a dispute
by making notice of change of conditions and of strikes
or lockouts obligatory, by making conciliation compulsory
and }ay prohibiting strikes or lockouts for defined periods,
but it should place no ultimate restrictions on the free-’
dom of the parties to resort to direct action and should
not make arbitration compulsory, : o

20. Which of the followin,
2 methods of i
‘would you prefer, or object to, and Wwhy :— settlement of disputes

(®

Mutual negotiation and collective bargaining ;

(b,

Voluntary or compulsory coneili:

proscribed by i Lo ; ation by the machinery

(c)

Voluntary arbitration by machinery—
(@) chosen by the parties ;
() provided by the law;

(d) Compulsory adjudication 9
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Answer :—

19-20. The Chamber considers that, whether from the point of
view of those indirectly concerned, such as the community at large and
the Government of the count1y, or those immediately affected, namely,
the employers and the workers, labour disputes with their inevitable
dislocation of production, disturbance in working relationships and
general economic waste should be prevented as far as possible. It must
therefore be the object of the contemplated legislation to evolve machin-
ery and procedures with the double object of lessening the likelihood
of disputes, and if they arise, ensuring their scttlement not only with
speed but also in a manner most likely to be satisfactory by the two
parties and therefore reasonably permancut.

It is clear that the most satisfactory method of dealing with a
dispute between two parties is by voluntary settlement. An agreement
frecly entered into as a result of full discussion and contact and the
understanding of mutual points of view must, by its very nature, be
more acceptable and conclusive than one which contains any clement of
coercion or influence from a third party. There is no merit in the inter-
vention of Government machinery as such in a labour dispute.

It follows that of the possible basic approaches to the problem of
industrial relations the idea that the parties should be left to scltle
all disputes and differences in negotiation and collective bargaining
amongst themselves without the intervention of the State is an attractive
one. It is doubtful, however, whether legislation which relics entirely
on these methods will achieve its purpose in present circumstances.
The collective organisations of employces, particularly trade unions,
are in many industrics still nudeveloped or in a rudimentary stage and
the degree and extent of State intervention during the period since the
war has acted as a positive di 2 t to the devel of the
close and continuous relations between employers and trad
which successful collective bargaining requires. Collective bargaining
as a final method of settling disputes is not yet at a stage when full respon-
sibility can be transferred to it.

e unions

An alternative is a continuation of the present system under which
direct negotiation between the partics has been virtually replace(} by
compulsory State intervention in disputes with the main emphasis on
rapid reference to compulsory adjudication. That po]ic;j, in l}lc
opinion of the Chamber, has failed to solve the problem of industrial
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.relations. Compulsory adjudication in the post-war period has resulted
in el.xfurced decisions which were in most cases unsatisfactory to both
parties and seldom had even the merit that they represented some
element of mutyal compromise. In most cases they were accepted with
reluctance and only because of their obligatory character, and were
ofte:n the object of very vigorous attempts to alter them even during the
period of so-called settlement. The main objections to the systembart‘
however, that it serlously discouraged the development of mutual seLtle:
me{Jt between employers and employed. Kuowing that the more serious
a dispute appeared to be the more likely it would be immediately refer-
Ted to a Tribunal and bearing in mind the natural tendency of Tribu-
nals to attempt to concede some proportion of the demands made, the
grouu‘ds of dispute were often widened to an extent which prcve;.lted
any direct discussion between employers and workers and any chance of
;easou‘able neg?tiated settlements. It is clear that in itself compulsory
tht:tteif]z:zriv;mlmntm] ulllsatis.rz\clory method of settling disputes and
dineot Oticz'l: tobe attained is the. growth of voluntary settlement by
Indusu;j D?Sl)on: ctween the pames,. the authority conferred by the
ieade dinprie ,i,u es Act on the exccutive to interfere at any stage of a
ust be severely restricted,

Int ini
presens chlt: opinion of. the _Chamber the immediate objective in the
b ‘;Ol|‘ntqrc)’unxsls?Fe§ is legislation which will give the fullest stimulus
Aary megotiation and settlement, at th i i

o tio » at the same time possessing,
volué;(}; Ofﬂy to l}e Auhhse.d as a last resort, reserve authority Wllereby,gif
N ) Ty negotf:\hon fails, the State organisation can be brought in to
ncourage, and if necessary, to dictate a settlement.

Bricfly,

the syste; i PR
ure fo be o ystem which the Chamber has in mind and the proced-

lowed in resolving a dispute is as follows :—

1. There will be three connected stages involved in the settle-
m?ntof disputes, the first two being obligatory, and the
third containing an element of choice as betweezx compul.
sory machinery and agreed settlement, namely :— P

(i) Voluntary settlement—thro;
Committees and
Unions ;

ugh negotiations with Works
subsequently, if required, Trade
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(#) If voluntary settlement fails, conciliation through—
(a) negotiations carried out by Conciliation Officers ;
(b) negotiations carried out through a Board of Conci-
liation ;
(#i4) 1f conciliation fails forced scttlement as a result of—
(a) reference of a dispute to an agreed arbiter ;

(b) reference of a dispute to compulsory adjudication.
(iv) ision for Appellate jurisdiction —there should be a
comprelensive right of appeal from decisions of adjudi-
cators to an Appellate authority as at present.

2. It would be obligatory on the parties to the dispute to
utilise each succeeding stage in voluntary settlement, and
the Government wachinery would have no right of inter-
vention at that stage. References to conciliation could be
made jointly or individually by parties to a dispute. The
reference to arbitration would be made jointly by the par-
ties concerned without a right of Government intervention.
The alternative of reference to an Adjudication Tribunal
could be made either by the paities in joint application, or
Dy Government acting ou its own responsiblility.

3. T'he reference to adjudication would not be obligatory on
Government. It should be provided that it should be left to
their discretion and that, save in the case of public utility
companies, the alternative of leaving the parties to settle
the issue by a strike or a lockout should be available though
probably utilised only in exceptional cases. On the other
hand, as indicated above, the two parties by a joint appli-
cation could arrange for the submission of the dispute to
adjudication. 8

There should be a final right of appeal to an Appellate Tri-
buwal in which any decision by an adjudicator could be |
tested, whether the issue was one relating to law or any 1:
other aspect of the adjudication award. !

>

\ ™
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o

All stages of voluntary discussion, conciliation, ete., would
be governed by fixed periods with appropriate time limits,
though provision for extension would be made.

]

I order to give clarity to disputes, it wonld be provided that
the first stage would be an application made by one party to
another with the object of altering the conditions of service
then existing, or expressing a desire for negotiations on
matters likely to lead to disputes,

7. Provision would require to be made in the legislation for the
introduction of Works Committees and the appointment of
bargaining agents with appropriate powers and functions.

The essential differcuces between the proposed procedure and that
which is now followed under the Tndq trial Disputes Act and proposed
under the Labour Relations Bill are first that a definite sequence of voluu=
tary negotiation and conciliation would require to be followed. In the
second place, that there would be no interference from the Government
machinery until the stage of conciliation was reached and then only on
the invitation of the two parties. The procedure for voluntary discussion
would be laid down and every cncouragement given to the parties to make
use of that rather than to acezpt the intervention of the Government
machinery.  Finally, though there would e provision for Government
reference to adjudication, that would be nsed sparingly, would be invoked
by the parties themsclves avd there would be the prior right of reference
to arbitration under an agreed arbiter.

VII-RIGHT T0 STRIKE OR LOCKOUT
Question 1—

21. To what extent is the righ

t to strike or lockout to he deemed
inviolable ?

21, The ultimate right to withdraw labour by striking or to close
down production by means of a lockout ar
must be recognised that the community
terest in ensuring that the ex
Ppublic life, safety or the maintens
tion justifies the imposition of a

atlarge has an overriding in-
ise of that right does wot jeopardise
nce of public order.  This considera-
1 absolute ban on strikes or lockouts

|
|
H
i
|

QUESTIONNAIRE ON INDUSTRIAL RELATIONS 95

in public utility companies anl presupposzs a reser\‘/e aathority o%| the
part of Government to prohibit strikes or jozkouts in ?‘.her cases .'f the
public interest requires it In aldition, it is accented public policy to
reduce the general cconomic dislocation caused by strikzs or lockouts
and therefore to restrict this final form of action until all available means
of settlement have been exhausted. In these circumstances the right‘ to
strike or lockout cannot be decmed to be inviolable and in the opinion
of the Chamber should he prohibited under the following circum-
stances—

(2) without giving the appropriate period of notice of a desire
to undertake negotiations or to ask for a change in condi-
tions ;

(b during the period of such notice and the subscquent period

covering the various stages of negotiation 5

(0

during an appropriate period following the failure of nego-
tiations.

This would imply in practice that strikes or lockouts would be prohibi-
ted from the time of giving notice of negotiation till the f;:ﬂure of \'cl\u’;-
tary settlement after reference to a Couc.il tion Board. T herca.fler,fsrI -
ject to the appropriate period of notice, it would be at the option of the

parties—
@) to declare a strike or lockout ;
(ii) to refer to voluntary arbitration ;
(i) to request a reference to compulsory adjudication,

Should the Government intervene and refer the dispu_te to :\djudlca;mn
there would be a similar limitation on the right to smlfe or ]oil.\:lull ur-
ing the period of the adjudication and for an appropriate period there
after.

Provision should also be made for the prohibition of strikes or ]oc:-
outs after reaching an agreement or obtaining an award and dm’u;.rhl e
continttance of it on matters covered by the a\vx\.rrl or agreement. er(i
should be no restriction on strikes or lockouts in respect of mattfzrs 1.:0
covered which if arising would, of course, be treated as new disputes
subject to the process of negotiation,

-
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Recent experience has shown the urgent necessity of clear definition
of strikes and lockouts if the application of restrictions on them are not
to interfere with the ording operation and administration of industrial
enterprise. The present definition of lockout in the Industrial Disputes
Act 1947 is as follows :—

*Lockout mceans the closing of a place of employment
or the suspension of wark or the refusal by an employer
to continue to employ

ny number of persons by him”,

The application of this definition has severely restricted employers
in taking uorm ction (o adjust the scale of their production in accor-
as fluctuations in raw material short-
sential clement of a lockont is that it is intended to
compel employees to accept terms and conditions of erployment or that
itis in consequence of a libour 4 spute. The original definition of a
lockout in the Trade Disputes Aet, 1921, recognised this distinguishing
feature and it is essential that it should be restored otherwise the restric-
tous contemplated on the right to declare a lockout can interfere in the
most serious way with factory admjnistration or organisation. It is also
most essential that there should be no loophole in the legislation where-
by a reduction in the seale of eperations of an employer for any reason
other than to compel workers to aceept terms of employment can be con-
strued as a ‘go-slow’ policy on the part of employers.

dauee with ordinar

ages, ete. The e

In the case of strikes the proposed restrictions on striking without
notice will climinate the lightening strike but it is most important that
the definition of striking should cover the adoption of a ‘go-slow’ policy
and also the case of a sit-down strike,

Quzstion :—

22. Should there bo a specific provision in the law that no employor
shall dismiss, discharge or otherwise punish & worker by reason of the
fact that the worker has gone on, or Joiued, o strike which has not been
lield by o prescribed authority to be illegal under the provisions of the
law ?

Answwer ;—

22, Ttscemsthat this isan tnnecessary and highly undesirable pro~
posal. A strike or lockout involves the breakdown of the normal rela-
tionship Dbetween employer and cmployed, and in law terminates the
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contractual relationship between the parties, In practice, no employer
would normally refuse to take back strikers who were willing to restme
work immediately and who had not heen responsible for any active indis-
it seems highly undesirable to use this practical
a substantial alteration in the legal

cipline or violence, by
position to justily what would be
position.

Question :—

23. Shonld there also be another provision to the effect that no
employer shall prevent & worker from returning to work after a strike
which has not been held by proscribed authority to be illegal unless —

(v the worker entered, or continued to remain. on striko after
refusing an offer of arbitration from the employer, or

(1 the worker, not having refused arbitration, has failed to offer
to resume work within 16 days of & declaration by Govern-
mout that the strike has onded ?

Answer t—

is equally open to the objection that it creates
at present. Normally employers

This proposal
i i i vhere they ot exis
rights in a field where they do ally cmployirs
will not refuse Lo cunploy workers who teturn promply after the end of
fation has been resumed or a strike is ended,

+ why they should be compelied to keep places

a strike either because ne
SCCINS 1O Teasot

but there

pen for s to allow the striker to return.
ape R

long as 15 da

Question .— l
24. Showld Govornment be empowered to px'ohib{; 5n~|lkos ;:lilbdmloo: ;
s i ) ri blic emergency if such pro!
outs in any industry during a pu ; ¢ e
r OX i securing the public safoety or !
necessary or expedient for secu | i Rt
je order or for intaining supplies and servico:
range of public order or for main! ; i "
:: ‘Lhe lifo of the community ? If so, what safeguards, if any, would

you suggest 7

Answer i—
ibi ikes ok tring a
94, Governmens right to prohibit strikes and lockouts ;,lllc i
e o subjec Lblica
public cmergency hus been gencrally aceepted subject (o pe

13
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and discussion of their action in the appropriate State or Central Assem-
Dly. TIn the case of a lockout the definition must be restricted so that it
does not cover cessation of work due to causes outside the control of the
employer or not in connection with the dispute which at present might
fall under a prohibition of a lockout. -

Question :—

25, What cu_rhailment, if any, of the right to strike or lockout would
you consider justifiable in the case of public utility services 9

Answer :—

25.‘ In the case of public utility services the present requirements
of notlc? .beforc a strike, followed by the various Drocesses of negotiation
or couciliation and completed by compulsory adjudication arerjjustiﬁed
and should not be altered except to be made more stringent, The same
s:e\feguards on the definition of lockout referred to in the‘ previous ques-
tions are also required under this head. Strikes or lockouts in the case
of public utility services should be declared ipso facto illegal.

Question :—

26. Where the right to strike or lockout it it
" out is denied or curtai i
accordance with the foregoing paragraphs, e

what provision, i
should be made for the Jjust settlement of the ¢ b e

laims of the parties 7
Answer 1—

26, 'Spegial pmv‘ision should be made to resolve disputes of employ-
ees \'v?rlfxng in public utility services and providing for compuls:
conciliation and, if necessary, adjudication. pusery

Question :—

27. What restrictions, or prohibiti ns, if an: 0

3 tio; Y, i
iy : " s, if any, should be imposed on
(a) started without going throu

! gh the prescri
such as service of notice, prio; Honorined procedures

T negotiations ete. ;

(b) before or during negotiations B

(¢) during the d of iliati
similar statutory proceedings ; und‘

adjudi , appeal or
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(d) during the period of operation of settlements, collective agree-
ments, awards etc.

Answer :—

27.  Strikes or lockouts should be prohibited in the circumstauces
mentioned under heads (a), (b), (¢) and (d) but in the iatter case the wor-
kers should be free to strike in connection with demands unconnected
with the settlement, agreement or award and the employers should be
free to lockout the workers.

IX—PUBLIC UTILITY SERVICLS
Question :—

28. Is it necessary to amend the list of public utility services men-
tioned in Section 2(n) of the Industrial Disputes Act 9 If it is, what
items would you add to, or delete from, the list ?

Answer :—

28. In addition to the existing provisions in the 1947 Act and the
Labour Relations Bill, the Chamber considers that employees engaged
in watch and ward duties, safety men and power-house workers should
be included in the definition of public utility services. The:present
provision of the Labour Relations Bill extends the definition of a public
utility service to systems of public conservancy ot sanitation, hospitals,
nursing homes or fire-fighting services owned or managed by local autho-
rities. The Chamber is of the opinion that workers engaged in these
Auties in the appropriate sections of private industry ete. should also
be included in the definition. Some provision is required to meet the
case of contintous process workers in those sections of plants where
sudden discontinuance of operations would resnlt in damage either to
life or property. It is assumed that workers in bauks and i{lsuraucc
companies would be covered by scparate legislation, but if not, it would
be desirable to bring them within the definition.

Question :—

20, Should Government be empowered to declare any industry or
establishment a public utility service “if in the opinion of the appro-
priate Government, public interest or emergency so requires”?

— -
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Answer :—

o deZ?. The .Chamber agrees that Government should be empowered

. clare auG industry or establishment a public utility service, if the
propriate Government consi, ublic int ,

e iders public interest or emergency so re-

Question :—

- Z(I)E Should public utAility services in the public sector be treated
y differently from public utility services in the private sector ?

Answer :—

joﬂ In the opinion of the Chamber,
any difference in the treatment of e
oy of public u

there is no justification for
tility services iu the private

X—AVOIDANCE OF DISPUT'ES
Question :—

31. Should the conditions of em;
?f general interest to them be Te
ing orders ? If so, what proc
the terms of standing orders a
resolving differences regarding
ding orders 9

ployment of workers and matters
duced to Writing in the form of stand-
edure would you suggest for settling
nd vfrhat provision would you make for
the interpretation or application of stan-

Answer :—

3L T'h i .

Standing Orfle(ils‘z:x‘/’lln‘;zl: 1; Srlmugly in favour of the gencral
Orders broadly .Coveriuar Lcl fine c@dmuns of service, Suitable Standin
tries and ase worh s:l' |re slll??cct are already in force iy most indnsg-
delay in their ol'ﬁcia]g o act'ouly. There has been much unnecessa
Have attempted ty agr i a0 however, because registration offeecs
wnecessany dula quufJn:nte on their contents, Iy ord -

necess 35 of this nature there should be a simpte areca < o
registration, and registration officors g s & stmple procedure for
the contents of Standing Orders submitted
Once registered, requests od to t

be made by either party by the submission of 5

adoption of

formal application and
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should then be subjected to the processes of negotiation, ete provided for
in the case of ordinary disputes.

Question :—

32, Isit necessary to lay down in concrete and specific terms the
duties and responsibilities of both sides ? If so, is it possible to do so ?
For instance, can a manual be prepared showing what work is expected
of each category of workers and what should be the minimum output
and quality 2 Is it also possible to lay down what wages and other priv-
ileges the worker is entitled to ? What steps should be taken to make
the contents of such a manual known to worlkers, the large majority of
whom may be illiterate ?

Answer 1—

32, The introduction of Standing Orders represents a very large
step forward in the direction of defining conditions of service. 1n addi-
tion, there is generally a wide range of subjects on which conditions have
been clarified as a result of/tribunal awards, agreements with labour ete.
In the opinion of the Chamber it is most undesirable to go beyond this.
To attempt to reduce to written terms details of tasks, output cte. is quite
impracticable.  Even if it were not, to apply to productive industry sys-
tems of bureaucratic regulation would destroy much of the vital resiliency
cterise day to day indus-

and capacity for adjustment which must cha
trial operations and are wain aspects of the function of management.
that further consideration should not be

T'he Chamber strongly sugge

given to a proposal so undesirable and impracticable.

Question :—

33, Do you consider the functioning of shop-stewards, wherever
they exist, useful 9 What steps would you recommend for developing
that agency ?

Answer i~

33. In the opinion of the Chamber the ntroduction of shop-
ctewards in Indian industry is premature and undesirable. Tu certain in-
dustrics experiments are being made on a veluntary basis, and it is consi-
dered that any cffort to hasteq this process by compulsion might have
very undesirable resulls. At present it is sufficient to lay emphasis on

the desirability of the introduction of Works Committees.
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Question :—

34, Is there any complaint at present that workers, individually
or collectively, are unable to approach managerial authorities at
different levels for redress of grievances and if so, do you think that
clear instructions issued by the employer in this respect will reduce the
number of disputes or, at any rate, assist in solving them promptly ?

Answzr i—

34. Itisa function of good management to ensure that satisfactory
facilities exist to allow workers, whether individually or collectively, to
approach maunagerial authorities at appropriate levels for the redress of
grievances. In most well-run plants, the procedure for the redress of
grievances is clearly defined and known, and the increasing number of
personnel and labour departments employing qualified labour officers has
to a considerable extent removed any ground for complaint that may
have existed.

Question :—

35. Have Labour Welfare Officers functioned effectively in
promoting the welfare of labour, in avoiding disputes, and in creating
goodwill and understanding ? Have you any suggestions for making
them more useful 2

Answer :—

35. It is uncertain whether the question concerns the Labour Wel-
fare Officers appointed by certain State Labour Departments, or those
employed by private industry. If the former, experience has varied greatly
but there have been many complaints about the quality of the officers
appointed and their intervention in labour disputes has often had
unhappy results.

XI-MULTIPLICITY OF AUTHORITIES
Question :—

36. One of the complaints againts the Labour Relations Bill is that
i? provides far too many authorities, Which of the following authori-
ties mentioned in clause 3 of the Labour Relations Bill would you retain
or delete and for what reasons ?
(1) Registering Officers,
2) Works Committees,
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(3) Conciliation Officers.

(4) Boards of Conciliation.

(6) Standing Conciliation Boards.
(6) Commissions of Enquiry.

(7) Labour Courts.

(8) Labour Tribunals.

(9) The Appellate Tribunal.

Have you any suggestions for adding to the list ?

Answer = —

36. The Chamber considers that the following authorities should
be retained in any future trade disputes legislation :—

Registering Officers,
Works Comumittees.
Conciliation Officers.
Boards of Conciliation.
Labour Tribunals.

The Appellate Tribunal.

The Chamber does not consider that Standing Ceuciliation Boards, Com-
missions of Enquiry, er Labour Courts, would fulfil a useful function in
the system of labour relations which is contemplated.

As will appear from the appropriate paragraph, it has been sugges-
ted that provision should be made for voluntary arbitration and for
certified bargaining agents.

XII-BIPARTITE AND TRIPARTITE MACHINERY

Question :—

37. Do you consider that an adequate bipartite machinery should
be established for all important industries so that a tradition of inter-
nal settlement of disputes might be built up and the intervention of Lab-
our Courts and Tribunals kept to the minimum?
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38, If you do, what sort of machinery do you visualise and for what
industries ?

39. Should there be only one bipartite committee for an industry
for the whole country or should there be committees for each industry
in each region ?

40. AShould there be a general biparlite committee at the Centre
_on the lines of the Joint Consultative Board for problems of all-India
importance or interest ?

. 41. Do you consider that the formation and functioning of the
bipartite machinery should be made compulsory and that provision
s}muld be made to ensure that no dispute may be taken up in concilia-
::n o?r adjudication until it has been considered by the bipartite machi-

ry

Answer :—

37,38, 89, 40 & 41. The Chamber cousiders that bipartite machin-
ery_has amost important part to play in the evolution of opinion on a wide
variety of labour matters. I‘acilities for frequent meetings on the lines
?f the Joint Consultative Board for discussion of problems of all-India
importance and interest are highly desirable, and the Chamber considers
that similar machinery in each State would provide a means of liaison
betwee‘u Aemploycrs and organised labour of considerable importance. In
fhe opinion of the Chamber such’ machinery should be kept on a strictly
informal basis, the main object being to exchange views and ascertain
where common ground lics on matters of general importance. It' is
':h?ught that the value of these contacts might be considerably reduced
if in addition bipartite machinery were asked to intervene in the actual
settlement of disputes. It is Detter that the settlement of di;pu(és
should De left for direct negotiation between the body or bodies of
cxglp[oyers and the Trade Unions concerned. Otherwise relationship
within the bipartite bodies might often be harmed by the re; :e;cuss‘ :
of individual disputes. ’ o

I't follows from the above that the Chamber considers that bipartite
L\m;ln'uery should be of a loose aud informal nature, and it is most
undesirable that there should be any clement of compulsion attached to it.
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Question :—

42, In addition to bipartite committees, do you consider the machi-
nery of tripartite committees necessary for consulation between Govern-
ments, employers and workers ?

48, The more impertant of the existing tripartite committees are:—

(a) Indian Labour Conference.
(b) Standing Labour Committee, and

(¢) Industrial Committees for the more important industries
such as, textiles, jute, coal, cement, paper etc.

Which of these do you suggest for continuance and what should
be their composition, periodicity of meeting and functions ?

Have you any suggestions for any other committees ?
44, Do you consider that the tripartite machinery should be made
statutory ?

Answer :—

42, 43 & 44, The Chamber's experience of the functioning of the
tripartite committees, particularly the Iudian Labour Conference and the
Standing Labour Committe, has been highly uusatisfactory. The num-
bers of representatives at the T,abour Conference, the formality of the
proceedings, the shortness of time normally given for consideration of
subjects and available for discussion, has made it little more than a
fortm where a dogmatic expression is given to views already known. As
iu the case of the Joint Cousaltative Board, there is considerable room
ssions Detween representatives of workers,

for occasional informal discu
and

Government and employers, but any attempt to claborate on these,

in particular to make tripartite machinery statutory, would in the opin-

jon of the Chamber defeat the purpose for whicl it is put forward.

XIII— WORKS COMMITTEES

Question \—
45, Do you consider that Works Committees are useful for the
settlement of differences on the spot ?

14
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Answer 1 —

45, Although mostly in the experimental stage, useful results have
heen obtained in many cases as a resuit of the development of Works
Committees, and the Chamber attaches great importance to them as a
potential instrument in the peaceful settlement of disputes of a minor
or internal nature. They are uot, however, a suitable form of organi-
sation in the special circumstances of banks, insurance companies and
commercial offices.

Question :—

46. Why is it that many establish
ting up Works Committees ?

have not ded in set~

Answer :—

46. It is obvious that the introduction of what coustitutes in many
industries a new and novel organisation will encounter difficulties and
in addition the Chamber understands that there has been a good deal
of opposition from trade unions who in some cases are apprehensive that
the establishment of Works Committees may reduce their control over
the workers.

Question :—

47. Have Works Committees already set up been functioning pro-
perly ? If not, what are the reasons 2

Answer :—

47. The Chamber understands that experience of Works Commit-
tees has varied a great deal not only from industry to industry but as
bctw.eer{ individual factories. The existing stage of labour relations in
any {n(}lvidua] enterprise is obviously of considerable importance in de-
ll:rmllll:n,fz the initial success or failure, and there are inevitable diver-
gences in tl}e ?Ilaracter of the workers’ representatives, This variety of
exp'enefxce is inevitable and does not in any way diminish the Cham-
ber's view that Works Committees constitute a valual

5 ble organisatio
‘which should be developed as fully as possible, ¢ "

Question :—
48. Is there any truth in the statement that employers in some

cases and trade unions in others hi i
anc ave discouraged the formati
functioning of Works Committees ? ¢ etion or

i
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Answer i—

48. As indicated above the Chamber is informed that in many
cases trade unions have been hostile to the creation of Works Commit«
tees. Employers as a whole have, it is believed, welcomed the institu-
tion of Works Comumittees which, despite difficulties and in some cases
initial failares, represent a promising method for the settlement of in-
ternal disputes,

Question :—

49. What should be the composition, method of constitution and
functions of Works Committees ? Should workers’ representatives in
‘Works Committees be chosen by the representative trade union having
the backing of the majority of workers in the unit, and in the absence
of such union should workers themselves elect their representatives ?

Answer i—

49. The present composition and method of constitution of Works
Comumittees is reasonably satisfactory. Since these bodies are essentially
for the purpose of discussion and consultation, a loose and informal cons-
titution which can be adapted to circumstauces is probably most satis-
factory. As regards the functions of Works Committees, the general
experience of employers is that it is preferable that they should avoid
the discussion of matters of major importance such as wage claims,
claims for bonus, or questions involving major alterations in terms of
service. These fall more appropriately within the sphere of collective
bargaining with trade unions, and both from the point of view of the
eucouragement of the latter and from that of the successful development
of the Works Committees, should be excluded from discussions with the
Works Committees, At the same time it is desirable not to lay down
rigid conditions and this is probably a matter which should not be
included in the legislation but should be the subject of broad directives.
Possible subjects for discussion appropriate to Works Committees might
be general working conditions, all aspects of welfare, accident preven-
tion, avoid of waste, imp s in methods of organisation or
work and questions associated with the method of payment of wages ex-
cluding alterations in remuneration,

As regards the election of Works Committees, the Chamber consi-
ders it very desirable to exclude the method of selection by a trade
union. This introduces an unnecessary and undesirable complication.,




108 INDUSTRIAL

The relationship, if any, between the trade union and the Works Com-
mittee should be informal.

Question 1 —

50. Should Works Committees function also as production com-
mittees looking to such matters as increase of production and pro-
ductivity, improvement of quality, reduction of costs, elimination of
waste, care of machinery etc.

50. Matters relating to the improvement of production, quality, eli~
mination of waste, cte, are the primary concern of the management, and
while there may be a useful field of discussion on such matters with
Works Committees, it should be left to the management to decide
whether siich questions should be raised. As a general rule, it is probably
undesirable in the present stage of development to burden Works Com-
mittees with technical matters which are in most cases outside the
scope of their usefulness.

XIV—NEGOTIATION

Question :—

51. Do you consider that when either party wishes to make a
change in the siafus guo, notice should be given to the other party 2 In
what other cases of an actual or apprehended industrial dispute would
you make the issue of a notice oblig: 'y before the ation of a
strike or lockout ? What should be the period of notice ? Would you

make it obligatory on the party receiving the notice to enter into nego-
tiations with the party issuing it ?

Answer :—

51. In practice industrial relations in most concerns are at present
governed by—

(2) the Standing Orders on matters of procedure etc. ;

(b) the terms of a T'ribunal award or agreement of a more or less
comprehensive nature.

Outside of the matters covered by the above, there is a considerable field
of decision on technical and production questions which have, in the
past, been determined by the M without ltation and
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without the need for giving notice of an alteration in the status quo. In
the carly stage of collective bargaining, it is probably desirable to limit
the field in which notice of an alteration in the status quo is required,
and the Chamber thinks that a practical approach would e that—

(a) any change contemplated or desired in the content of Stand-
ing Orders or in the terms of an ¢
ment should be the subject of a notice ;

sting award or agree-

(b) alterations in the status quo concerning matters not covered
by Standing Orders, awards, or agreements, should not
require to be the subject of obligatory notice.

In cases of disputes which do not involve a change in the satus
guo, the essence of collective bargaining is that notice should be given _0{
the dispute and discussion should take place on it.  T'he conditions in
which notice should be given in a matter which is the subject of
grievance and requiring discussion should be similar to those required in
the case of notice of a desirc to change the status guo.

It should be emphasised that, with the change in emphasis on the
uethod of settlement of disputes, there are three essential steps involved,

namely—

1. the issuc of a notice of a desire to commence negotiations ;

ake place; and

2. a period in which negotiations can b

3. if negotiations fail, a period in which a further respite is
given for settlement before the final decision to strike or
lockout is taken.

The Chamber considers that it should be obligatory on the party
seceiving a notice to negotiate to enter within the preseribed period into
negotiations with the party issuing it.

Question i—

52. If an agreement is entered into between the parties through
negotiation, would you seek to make the agreement legally binding or
would you leave it to the voluntary acceptance and observance of the
parties ? Should such an agreement be registered with a preseribed
authority ?
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Answer :—

52. The Chamber considers that an agreement entered into be-
tween the parties through negotiation should be legally binding and
should be registered with a prescribed authority as soon as possible and
not more than two weeks after the agreement has been entered into.
Matters covered by a registered agreement should not be subject to fur~
ther reference by either party or by a Conciliation Board, T'ribunal, ete.,
during the period of the agreement,

XV~COLLECTIVE BARGAINING

Question :—

53. Do you think that elaborate statutory provisions such as
those found in the laws of industrially-advanced countries on such
matters as the certification of the bargaining agent, the rights and res-
ponsibilities of the bargaining agent, the binding nature of agreements
entered into by the bargaining agens, the supersession of one bargaining
agent by another, the enforcement and revocation of collective agreements
etc. are suited to the conditions obtaining in this country 7 or

b4.  Should collective bazgaining be left to be conducted on the pre-
sent informal basis 7

Answer i—

53 & 54. Tt is the policy of the industrial interests associated with
the Chamber to foster the growth of respousible trade unionism and this
policy has been followed steadfastly for a period of more than 15 years.
T'o that extent, the Chamber welcomes any development which stimulates
collective bargaining in the hope that this will do much to assist in the
evolution of 1:ew and vigorous forms of constitutional trade unions. On
the other hand, the Chamber was somewhat perturbed at the provisions
for the appointment of Bargaining Agents contained in the Labour
Relations Bill, which in its opinion went further than is justified by the

present position and likely growth of trade unionism in India for some
time to come.

While the Chamber recognises the value of the appointment of

certified Bargaining Agents, who will alone be authorised to negotiate

QUESTIONNAIRE ON INDUSTRIAL RELATIONS 111

with employers over the main field of industrial disputes, it is thought
that certain safeguards should be introduced, namely :—

(2) There should e a legal oblieation on an employer to accept
as a certifiecd Bargaining Agent a trade union which could
prove that 559% of the employees were its members, In sitch
cases the employer would undertake not to negotiate or deal
with any other trade union of its employees.

(b) There would be no restriction on the voluntary recoguition
of a trade union with a smaller percentage of the employees
provided that the unions concerned had the largest degree
of support of employees in the particular concern. In such
cases the employer would grant the union the rights of a
certified Bargaining Agent.

T'here should no compulsory recognitior: of federations of
trade unions. This should be left as a matter for direct
settlement between the appropriate organisation of employ-
ers and the federation, and the former would have the right
in such circumstances to appoint them, if considered desir-
able, as certified Bargaining Agents.

e

(d) Certification of the union as a Bargaining Agent would not
affect the position of a Works Committee in the same con-
cern in dealing with subjects falling within its scope.

A simplified system of certification on the above lines would not
require the same elaborate provisions ¢ plated under the Labour
Relations Act, but there should be provision giving the employer the
right to withdraw certification if the union fails to fulfil the conditions
for certification or if it fails to give effect to the terms of an agreement.
Agreements reached as a result of collective bargaining should be legally
binding and provision should be made for their registration.

Question :—

55. Do you consider that there should be a single bargaining agent
over as large an area of industry as possible and that uniform condi-
tions should be secured in at least all the establishments in one centre 7
If so, what kind of union should qualify as a representative union entit-
led to speak on behalf of the workers of the whole centre ?
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Answer :—

55. As indicated the Chamber thinks that in present circumstances
the most suitable unit for appoiutment as a Bargaining Agent is an indi-
vidual company’s trade union, but larger units can be provided for on
the basis of voluntary negotiation between the employers and workers
concerned.

Question :—

56, Would it be sufficient to provide that an agreement between a
trade union and the employer should be binding on, and as between, the
employer and the workers who are members of the trade union and that
where a trade union proves that more than 507 of the workers of the
employer are its members, the agreement should be binding also as
regards the s of the bli: ?

Answer :—

56. An agreement hetween a trade union and the employer should
be binding on all employees whether members of the trade union or not.

Question :—

57. Similarly, would it be sufficient to lay down that a federation
would be entitled to bargain on behalf of the members of such of its
affiliated unions as have a majority of the workers of the establish-
ment concerned as members ?

Answer :—

57. 1Iu the case of a federation, the agreement should be binding on
all employees of the members of the employers’ organisation involved
in an agrecment to negotiate,

Question :—

58. Where there are no proper trade unions, should provision be
made for the election of representatives who will take the place of the
bargaining agent on behalf of all the workers of that establishment ?

Answer .—

58. In the opinion of the Chamber it is very undesirable to give
rights as a Bargaining Agent to elected representatives of the employees

|
i
!
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where there is no trade union. In such a case, the employer should be
free to arrange for voluntary negotiations with his Works Committee, if
he so desires, or to proceed through the machinery of conciliation.

XVI-CONCILIATION
Question :—

59. In what cases may a Concilaition Officer offer his services and
in what cases must he do so?

Answer :—

59. Asindicated in the replies to Questions 19 and 20, the system
which the Chamber favours begins with negotiations at the Works Com-
mittee or trade union level, but there should be a legal responsibility
on the parties to proceed to the next stage of settlement when negotia-
tions fail. In view of this, it is the opinion of the Chamber that a Con-
ciliation Officer should intervene in a dispute only when the necessary
approach has been made to him by the parties involved.

Question :—

60. What should be the period within which the Conciliation Officer
should 1 iliation pr dings ? What p should be
made for extension of that period by agreement between the parties ?
Should Government have power to extend the period of conciliation ?

Answer :—

G0. It is agreed that the present provision of a time limit of 14 days
should be retained, with provision for an extensicn by agreement be-
tween the parties. Itis not considered that Government should have
indepeundent power to extend the period of couciliation without the agree-
ment of the parties.

Question :—

61. Should it be laid down that an agreement entered into between
the parties in the course of conciliation will not be vitiated by reason of
the non-observance of any provisions of the law ?

Answer :—

G1. Tt is the view of the Committee that agreements which will
Dbecome legal documents on registration should conform with the provi-
sions of the law.

15
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Question :—

62. In what circumstances should a dispute be referred to a Conci-
liation Board and what should be the composition and procedure of the
Board ?

Answer :—

62. In the opinion of the Chamber a dispute should be referred to
a Conciliation Board only on areference by oue or both of the parties and
after the failure of conciliation proceedings by a Conciliation Officer.
The existing constitution of a Board, namely, an independent chairman
with two or four members appointed on the recommendation of the par-
ties to a dispute to represent these parties is considered satisfactory. In
view of the nature of its functions, a Conciliation Board should not be
bound down by restrictions on procedure.

Question :—
63. Are Standing Conciliation Boards necessary ?
Answer :—

. qa, As indicated the Chamber does not consider that Standing Con-
ciliation Boards are necessary.

Question :—

64. What provisions would you recommend for registration and

enfof‘cement of agreements arrived at in the course of conciliation pro-
ceedings before—

(2) Conciliation Officers,
(b) Conciliation Boards ?

Answer :—

, Eirll Agr?cments .an-ivcd at in the case of conciliation proceedings
should be registered with the appropriate official, and breaches of such

agreements should incur the penal provisions of the legislation.
such circumstances certification as a barg

drawn from the Union responsible,

In
aining agent can be with-
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Question 1=

65. What provisions should be made to cnsure that the proceed-
ings do not pend at the same time before a Conciliation Officer, a Con-
ciliation Board, a Labour Court or a Tribunal ?

Answer i—

65. Under the procedure suggested there is no possibility of proceed-
ings pending at the same time before a Conciliation Officer, Board or
T'ribunal.

XVII—ARBITRATION
Question :—

66. Do you consider that it is necessary to provide for compul-
sory arbitration or adjudication in the law ?

Answer :—

66. As indicated in the Chamber’s replies to questions 19 and 20,
it is their opinion that the proposed legislation must contain provision
for references to compulsory adjudication on the failure of conciliation
proceedings, and as a result of a joint application by the parties or at the
discretion of the appropriate Government.

Question i—

67. (a) If you do, what types of courts or tribunals would you
recommend for the purpose ? There is a suggestion that purely local
disputes such as those relating to working conditions, health, safety,
welfare and kindred matters should go to the lowest category of courts
which might be called Labour Courts, that crucial questions such as
those relating to wages, hours of work, rationalisation schemes, bonus
etc., should be referred to a higher category of Courts which might be
called Industrial Courts or Tribunals, and that where all-India unifor-
mity is necessary the matter should be referred to a Central Industrial
Tribunal. What do you think of it ?

(b) If you agree with the suggestion above, what steps would you
recommend for ensuring that parties do not have to go to more than
one forum for the settlement of 2 series of disputes, some of which may
be minor and some major ?
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(c) Should a party or both parties acting jointly, be entitled to
approach any of these authorities direct or should the appropriate Gov-
ernment alone be competent to make a reference to the authority con-
cerned in order to invest it with jurisdiction over a particular dispute ?

Answer :—

67(a) It is theopinion of the Chamber that the machinery of settle-
ment proposed will result in the elimination of minor disputes at an
carly stage in the proceedings. T'here is no justification for the consti-
tution of Labour Courts, and indeed a positive disadvantage. It is not
unlikely that a system of Labour Courts would have the same disadvan-
tagcs over a wide field of minor disputes as the system of compulsory
adjudication has had in restraining satisfactory voluntary negotiation on
larger issues.  As regards Tribunals and the Appellate Tribunal, it is
also considered that the development of voluntary negotiation will reduce
the number of references made to them. On the x)llxel' hand, disputes
which are so referred will inevitably be of a serious nature and because
of this it is the strong opinion of the Chamber that greater provision
should be made for appeals from Cribunals to the Appellate body. It is
considered that any decision of a Tribunal or any part of it should be
subject toa right of appeal to the Appellate Tribunal, and that the preseut
restrictions on the form of appeal should be removed.

_The Chamber sces no advantage in the creation of a central Indus-
Srml Tribunal, provided that the right of appeals to the Appellate body
is unrestricted.

Question :—

68. What should be the qualifications of the Chairmen and Mem-
bers of these Courts or Tribunals 9

Answer :—

68. The present provisions regarding the qualifications of the Chair-
man and members of the Tribunals and the Appellate T
satisfactory save that i the former case
judical offices but who have not
ible for appointment,

ribunals are
persons who are qualified for
ot actually held them should not be elig-
: ! Provision should be made in the legislation for
the appointmest iu appropriate cases of qualified accountants or other
experts in finance as members of Tribunals, )

e i
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The Chamber suggests that appointments to Tribunals should in
future be made by the judical departments of the Central or State Govern-
ment, since it is considered that such a methed of appointment will
act as a valnable safegnard in maintaining the position and prestige
of the T'ribunals and in ensuring their judicial impartiality. In this con-
nection the Chamber wouid refer to the case of the Income Tax Appel-
Jate Tribunal which was under the supervisiou of the Central Board of
Revenue and the Finance Ministry and which was eventually reconsti-
tuted on an entirely independent basis.

Question :—

69. Do you think that legal technicalities and formalities of pro-
cedure should be reduced te the minimum before Labour Courts and
Tribunals ?

Answer :—

69. Tt is the Chamber’s hope that if the procedure for the settle
ment of disputes proposed is adopted, there should be a considerable re-
duction in the cases eventually coming before Tribuuals. Ou the other
hand, it is likely that such cases will involve disputss involving ques-
ential that these should be treat-

tions of outstanding impor!
ed with the care and cousideration required and should be governed by
strict and invariable rules of procedure.

Question :—

70. Should the State or a Court or Tribunal have the power to re-
quire any employer or employers generally to maintain and furnish data
relating to the plant, manufacture, industrial transactions and dealings
which might be needed for the settlement of industrial disputes ?

Answer :—

70. In the opinion of the Chamber the powers suggested are ex-
cessive and unnccessary. Disputes coming hefore the Tribunals will be
specific in nature and the existing provisions which empower T'ribunals
to enforce attendance and require the production of documents are ade-
quate. Information about the position in industry as a whole can be most
suitably provided by assessors. In particular Tribunals should not have
the authority to direct one party to produce information at the request of
the other.”
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Question —

71. Do you consider that the requisite measure of uniformity can
Dbe achieved by prescribing ‘norms’ and standards which may govern the
mutual relations and dealings between employers and workers and
settlement of industrial disputes ? If you do, what procedure would
you suggest for the evolution of ‘norms’ and standards and how should
they be made binding on Courts and Tribunals ?

Answer :

71, In the opinion of the Chamber, there is considerable scope for
agreement by bipartite discussions on the question of “norms” and stan-
dards to act as a guide to T'ribunals in making decisions on some of the
main questions in disputes, such as wages, bonus ete.  T'here can be no
question of preseribing such standards. As they evolve, as the result of a
normal development of consultation and discussion, they should be placed
before Tribunals only as a recommendation and a guide.

Question :—

72. Should a provision be made for voluntary arbitration and if
0, should the arbitrator be the one prescribed for compulsory adjudica-
tion or somebody chosen by the parties ? If the latter, should any quali-
fications be prescribed for the arbitrator ?

Answer :—

72. In the opinion of the Chamber there is great scope for the deve-
lopment of voluntary arbitration asa means of settling disputes. The pro-
cedure followed should be as simple as possible and, in particular, it is
essential that the choice of the arbitrator should be made frecly b;/ the
two pnrli‘es concerned without outside intervention. There should be no
power given to Government to appoint an arbitrator, if the partics
themselves fail to agree.

Question :—

73, .Sh‘?nld a reference to a Tribunal for adjudication pertain only
Yo %he units in which there are current uaresolved disputes or should
it, in the event of the cxistence of widespread disputes in an industry,
extend also to the units in which there are not actual disputes b\l';
which are bound to react unfavourably i i
y if they are i
it Y not included in the
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Answer :—

73. It has always been undesirable to extend the range of adjudica~
tion beyond the unit in which a dispute takes place. The procedure
suggested for the initiation of negotiations will make the causes of the
dispute particularly clear and, in these cirenmstances, there will be no
justification whatsoeyer for extending it beyond its immediate area.
Tribunals or Governments should not be permitted to enlarge the scope
of disputes by bringing within the sphere of adjudication concerns
where they have not arisen.

Question :—

74. Should there be any provision for appeals from the decisions of
any of these authorities ? Are you in favour of the retention, or
abolition, of the Appellate Tribunal ?

Answer :—

74. 1In the opinion of the Chamber the Appellate Tribunals have
been of great value and it i essential that they should be retained and
the sphere of their operation extended. Experience has shown that
with the development of the adjudication process throughout India there
is a vital need for some form of final revisionary authority such as the
Appellate Tribunals which will ensure a measure of all-India uniformity
in the interpretation of the law and in the application of basic principles.
Iu the absence of such a body it is conceivable that there might be the
growth of very serious local divergencies in basic labour conditions.

Question :—

76. If you are in favour of the retention of the Appellate Tribunal,
what should be its jurisdiction ?

Answer :—

75. ‘The existing restriction on the jurisdiction of the Appellate
“Pribunal namely, that an appeal must involve a substantial question of
Jaw, should be withdrawn and the right of appeal to the appellate body
should be made comprehensive.
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Question :—

76. Should the proceedings of Labour Courts and Tribumnals be
oxcluded from the jurisdiction of the Supreme Court andjor of the High
Courts in the matter of appeals for writs ?

Answer :—

76. The existing jurisdiction of the High Court and the Supreme
Court should be maintained, ‘

Question :—

. 7/ Should Government have power to set aside or modify awards ?
If so0, in what cases and subject to what conditions ?

Answer :—

77. The Chamber considers that, so long as there is the Appellate

Tribunal, Government should have no power to set aside or modify
awards.

XVIII—DISMISSAL AND RETRENCHMENT

Question :—

78. Should cases of dismissals of workers be deemed to be

;x'x:\\itriul disputes which could be referred to a Tribunal for adjudica-
on ?

Answer 1—

that Zie x::vt?:(;)])l;){o;lgf the Cllnx)}ber.it is of the highest importance
ok utsI tial Disputes ]chsl'aho.n should adopt a realistic and
it ape ey C(;Izmclel.qucsn?n of the (hslm}ssal of individual workers as
i o 1 0 P! |o.n 'ol a labour dispute. The attention given to
o o n country in recent years has been wholly disproportion-
" 1,';;5 ::i::;s;s slr.on]g!y \\'ltl}l p{mc{ic(c in other industrialised countries.
i das £ mischievous distortion of trade union activities, has

°n a potent source of misunderstanding between employers and trade
;‘,:;‘::}:; I:]:\s %:;iou;;]y interfered with the workings of '1‘1ib\;nals and ims

ed with efficiency in production and, in the sense of disciplin

am rkers exl i -y
Cn::;sl workers, to an extent quite out of proportion with its signifi-
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The suggestion that dismissals of workers should be considered as
industrial disputes implies that, in ordering dismissal, the employer is
exercising a right of questiouable justification. Vet there is no sugges-
tion that there should be any restriction on the right of the worker to
withdraw his Jabour at any time which he desires. In the opinion of the
Chamber there is a similar inherent right on the part of the employer to
determine the employment of workers when circumstances so require it
and in its opinion there can be no question but that the regulation of the
volume of employment in consonance with economic requirements is an
essential principle of efficient management and production.

The proposal that dismissals of workers should be accepted as the
subject of industrial disputes seews to arise from—

(a) a desire to challenge the right of the employer to adjust
his conditions of employment ;

(b) from a belief that dismissals are normally carried out in an
arbitrary manuer ; or

(c) from a belief that they are often made an excuse for ac-
tions which are in fact victimisation for trade union acti-
vity.

As regards the first, it is impossible to compromise with principle.
Subject to suitable safeguards, preventing hasty er capricious action,
the right of the employer to adjust his labour force to possibly changing
requirements can be challenged only at the expense of the industrial
progress and prosperity of the country. In the opinion of the Chamber,
the suggestion that dismissals may be arbitrary, is equally unjustified.
The vast majority of industrial undertakings now regulate relations with
their workers on the basis of accepted conditions of service which pro-
vide in detail for the conditions in which werkers can be disutissed for
disciplinary reasons and which cover the circumstances in which ordin-
ary services can be dispensed with. In all cases there is provision for
the review of decisions if they are objected to by the individual workers
and capricious action is carefully safeguarded against. It should per-
haps be borne in mind that the available labour force in India which is
trained and efficient is not so large that an employer will distuiss a satis-
factory worker without good cause.

16
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As regards victimisation for trade union activity, no employef
would support such action and the Chamber would strongly support suit-
able action in cases in which this is proved, There therefore seems no
satisfactory ground for taking the elaborate precautions which are in
fact involved in the suggestion that any case of dismissal may be con-
sidered a trade dispute and should go through the ordinary channels of
negotiation, etc., before it can be finalised.

In support of what is said above, the Chamber would point out that,
as a result of the existing provisions of Section 83 of the Industrial
Disputes Act, a very large number of cases of dismissal for various
causes has been reviewed by Tribunals, In the overwhelming majority
of cases the action taken by employers has been found to be fully justi-
fied and their decision has been accepted by Tribunals. The burden
placed upon adjudication machinery by the hearing of the very large
number of cases involved has been very great and has in the case of
Jarge industries almost brought the T'ribunal machinery to a standstill,
Auny continuation of this position would have serious reactions on the
arrangements for adjudication.

The Chamber suggests that there is an unchallengable case whet-
her cousidered as a matter of principle or as one of expediency for accept-
ing the position that the right of individual dismissal of a worker by
an employer carried out under the provisions of the Standing Orders
should not be considered a labour dispute.

Question —

79. Where a worker is proved to have been wrongfully dismissed,
should the Industrial Tribunal have power—

(2) to order reinstatement, and/or
(b) to award compensation ?

Would you give the employer the option to pay compensation in lieu of
reinstatement ?

Answer :—

79, On practical grounds the Chamber is strongly opposed to the
con?p.ulsory reinstatement of any worker. The general reactions to a
decxsfou to reinstate a worker, on discipline, cte. are so unsatisfactory
that it is considered most desirable that alternative methods should be
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permitted. T'he Chamber cousiders that in all cases there should be a
right on the part of the employer to decide whether he s willing to ac-
cept a r dation for rein or whether he is agreeable to
pay compensation in lieu.

Question :—

80. Where a worker wrongfully dismissed is an office bearer of a
union of the workers of that establishment, should reinstatement be
obligatory if demanded by the worker ?

Answer :—

80. The Chamber considers that if a worker wrongfully dismissed
is an officer of a union, that in itself does not justify discriminatory treat-
ment and it is considered that here, as in other cases, \hccmployelr should
be given the opportunity of deciding whether to pay compensation or to
dation for rein:

acceptar
Question :—

81. Would you allow the employer to effect retrenchment in his es-
tablishment in certain circumstances without having to submit that
matter for adjudication. ?

82. In what circumstances would you make it obligatory on the
part of an employer to send a notice to Government of an intended re-
trenchment and in what circumstances, if any, would you expect Govern-
ment to refer that matter to a Tribunal for adjudication ?

83. (a) In particular, should employers be required 'to give prior
notice of retrenchment likely to result from rationalisation, standard-
isation or improvement of plant or technique ?

(b) Is such a notice necessary where thereis agreement between
the employer and the workers regarding the scheme of ra-
tionalisation etc. and the consequent retrenchment ?

Answer :—

81-83 Employers are strougly opposed to the reference of any ques-
tion relating to retrenchment to a Tribunal for adjudication. Broadly
speaking, retrenchment arises from one of two causes, namely :—




124 INDUSTRIAL

(2) a reduction in the scale of the concern ;
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84, Should the issue of 2 notice and the grant of gratuity to re-
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XIX—INDUS

Question 1—

$5. Should legal practitioners be permitted to appear in any
proceedings under the industrial relations law and if so, in what
proceedings and subject to what conditions ?

Ansteer
85. The Chamber considers that legal prac
briefed to appear in any procecdi
Appellate Tribunal and alsoi
proceedings desires the ca:

itioners should not be
ibunal or

Question :—
86. What restrictions, if any, should be placed on the right of the
employer to alter the conditions of service of workers or to t.ii.scl?urge,
dismiss, or otherwise punish them during the pendency of cmplmnon vor
adjudication proceedings ? Does the present law on the subject require
any modification ?
Ansseer 1 —
$6. There is at present a complete restriction on the .rigln of
the employer to alter conditions of service of workers or to discharge,
dismiss or otherwise punish them during the pendency of conc
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adjudication proceedings and the Chamber desires to draw Goverment’s
attention to the serions repercussions which this situation is having
through industry as a whole,

There are few major industries or concerns which have not been ine
volved in Tribunal proceedings during recent years and the effect of the
application of the present restrictions is in practice to withdraw the
employer’s rights to take effective disciplinary action connected with the
ordinary day-to-day operations of the concern, Such concerns have often
been under continuous conciliation proceedings or proceedings before a
Tribunal or an Appellate Tribunal for a very long period—in at least
two major industries for periods of 15 months—with the result that
they aze during that period unable to discharge or apply any punish-
ment to any workmen in their employment without the written permis-
siou of the Board or Tribunal concerned irrespective of whether the
discharge or punishment has any connection whatever with the dispute,
It has, however, proved impossible for the Tribunals concerned to handle
all these individual cases and eventually it was nccessary in the ins-
tauce of one large industry for approximately 60% to be struck off and
dealt with under the industry’s Standing Orders.  Of these cases, more
than 60% were offences iuvolving absence without leave, while the hext
largest category related to cases of theft proved against and mostly
admitted by the workmen concerned, In other words all these were
totally unconnected with any aspect of the disputes which brought the
particular section of the Act into operation. Yet during the whole period
of the Tribunal proceedings employers were not allowed to take the
appropriate disciplinary action nor was the Tribunal able to deal with
them. The effects of this situation on the general level of discipline in
the industries affected, particularly on questions such as abseuteeism,
petly theft, ete. have been very serious.

The Chamber thinks that it must now be appreciated that the om«
nibus provision of the present legislation is tunccessary, unjustified,
detrimental to good wor king relationships and the maintenance of disci
plinc and that some alternative arrangement must be made,  In their
opinion Government have never justified the alteration in the original
provisions of the 1947 Act. The position prior to the amendment of
that Act in 1950 when the permission of a Tribunal was necessary only
in respect of dismissals or punishments for misconduct connected with
these particular disputes before the Tribunal covered the whole position
satisfactorily aud is eutirely accepted by employers, There is perhaps
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no other section of the Act to whose revision cmployexjs attach more
importance and which circumstances more strongly justify.

Question :—

87. What penalties, if any, other than those imposed by‘ criminﬂ.;
courts, may be imposed on parties for resorting to illegal strikes an
lockouts ?

Answer :—

87. In the opinion of the Chamber the penalties whid{ should l;\e
imposed in respect of employers or employees who resort to illegal lock-
outs or strikes should be as follows :—

Criminal—

1. Fines which could be considerably increased above (h‘e pre-
sent level for participation in or instigation of an nllcgal
lockout or strike. In the opinion of the Chamber the im-
position of imprisonment is undesirable.

Disciplinary—

2. Most Standing Orders contain provisions for dismissal for
participation in illegal strikes and though dismissal would
Dbe resorted to only in outstandingly bad cases, it is thought
that the power of dismissal should be retained.

Withdrawal of Privileges—

3. Provision should be made for the withdrawal of certifica-
tion or recognition as a Bargaining Agent in respect of a
trade union which has taken part in an illegal strike.

The Chamber considers that the proposals appearing in tlx'e Labour
Relations Bill permitting ded to bc. made lsy‘ ployers in respect
of wages, leave, bonus, etc. in the case of illegal fmkes or payments ;o
be made by them to the workers in the case .of }]legal lo.c];outs should
be abandoned. An employee who goes on FLnke is not cum}ed}c ti)e pay-
ment of any remuneration and the deduction of these monies in the case
of illegal strikes is not a penalty.
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The Chamber would also draw attention to the provisions of Sec-
tion 102 of the Labour Relations Bill which permit the Tribunal to dic-
ect the payment of a strike allowance to employees. Such an allowance
has no justification of any sort and in fact is an encouragement to strike
action and the Chamber is strongly of the opinion that it should be
deleted. B

Question :—

88. What steps would you suggest for the prompt and effective
ion of collective agr and awards—

(a) in respect of money recoveries, and
(b) in respect of other action ?

Answer i—

88. The effective implementation of settlements, collective agree-
ments, awards, etc. should be covered by the imposition of appropri-
ate penalties preferably in the form of fines in appropriate cases. In
addition the employers should have the right to dismiss employees failing
to comply with settlements and to withdraw the recoguition of the trade
union if it is involved. -

Question :—

89. Should the law contain any special provisions for enabling the
appropriate Government to exercise control over an industrial under-
taking—

(a) where the employer has refused to comply with the terms
of a settlement, collective agreement or award, or

(b) where the industrial undertaking is threateneé with closure
as a result of an actual or apprehended strike or lockout,
if such a course is considered necessary in the public
interests ?

Answer :—

89. The proposals in the Labour Relations Biil for the control by
Government of undertakings which do not comply with the terms of
collective agreements etc. are considered to be unwarranted and
unreasonable. No provision should be made in the law in regard to the
exercise of control over industrial undertakings by Government,
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Question :—

90, Where an offence is committed by a company, or body-corpo-
rate, who, as representing the company, should be liable to be prose-
cuted ?

Answer :—

Prosecutions should be lodged against the company or body-corpo-
rate as such.

Question 1—

91. Should Labour Courts or Industrial Tribunals be empowered to
try offences punishable under the industrial relations law as if they were
criminal courts ?

Answer :—

91. The Chamber is strongly opposed to the suggestion that La-
bour Courts or Industrial Tribunals should be empowered to try offences
punishable under the industrial relations law as if they were criminal
courts,

Question i—

92. If so, to whom should appeals from the orders of such a Court
or Tribunal lie ?

Answer —
92, Does not arise,
Question :—

93, What should be the range of penalties that may be imposed by
criminal courts for violation of —

(a) the less important, and
(b) the more important
provisions of the Act.

Answer :—

93. The present penalties providing for imprisonment should be
removed but it is felt that there is room for increasing the fines which
can be levied under the Act.

17
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Question :—

94, Do you consider that no application made, proceeding held or
order passed under the industrial relations law should be rejected or
held invalid on the ground that there is a defect in procedure or some
legal or technical flaw unless it be proved that such defect or flaw has
adversely affected the interests of either party.

Answor 1—

94, The Chamber is opposed to the proposal that applications, pro-
ceedings or orders under the industrial relations law should not be reject-
ed on the ground that there is a defect in procedure. The processes of
the industrial relations law should be legally acceptable.

XX—TRADE UNIONS
Question :—

95. Do you consider amendment of the Indian Trade Unions Act,
1926, necessary ? If so, in what respects and for what reasons ?

Answer 1~

95, The Chamber considers it desirable to amend the existing Trade
Unions Act, 1926, in several respects particularly with regard to the rates
of subscription, restriction on outsiders, the declaration of strikes, restric-
tion on different categories of employees joining the union, ete.

Question 1~

96. Should the trade unions law apply to persons employed in the
armed forces or police forces of Government and fire brigade personnel 9

Answer i—

The Chamber considers that trade union law should not apply to
cmployees in the armed forces, police forces of Government and fire-
brigade personnel. Provision should also be made to exclude confiden-
tial and supervisory staff, safety men, watch and ward staff, as also em-

ployees in hospitals, educational or charitable institutions and conser-
vancy staff.

-

|
(
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Question :—
97. Should the rules of a trade union provide for.

the rate of subscription payable by members.

(@)
(b) the circumstances in which the name of a member may be

struck off the list of members ; and

disciplinary action against members resorting to strike
without the sanction of the executive of the union, or
otherwise violating the rules of the trade union,

(c)

in addition to the matters already provided for by the existing law ?

Answer :—

97. The Chamber agrees that the rules of trade unions should pro-
vide for the three points suggested as well as the matters already provi-

ded for at present.
Question =—
98. Do you consider that the rules of a trade union should provide
for the procedure for the declaration of a strike.
Answer :— N
98. Itis csseutial that the rules of trade unions should provide for
the procedure for the declaration of a strike.
Question :—

99. Should a trade union consisting wholly or partly of civil ser-
vants be denied registration if it does not prohibit its members from
participating directly or indirectly in politcal activities ?

Answer :—
99. The Chamber is in agreement.

Question i—

100. Should a registered trade union consisting wholly or partly
of civil servants be liable to have its registration cancelled if a member
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takes part in political activities and the union refuses or fails to remove
him from membership ?

Answer :—

100. The Chamber is in agreement.
Question :—
101, Should the order of & Registrar refusing to register a trade

union be appealable to a civil court as in the existing Act or to a labour
court under the labour laws 9

Answer :—

101, The Chamber considers that the orders of the Registrar should
be appealable to a civil court.

Question.:—

102. Should trade unions consisting wholly of Government em-
ployees—civil servants or industrial employees—be permitted to main-
tain a seperate fund for political purposes 7

Answer :—

102, No.
Question :—

103.  Should provision be made in the law for maintenance by regis-
tered trade unions of account books and vouchers, lists of members, par-
ticulars of subscriptions paid by members, records of proceedings by
the executive etc. ?

Answer -

103, The Chamber considers such a proposal desirable,

Question :—

104 Is it necessary to exclude al
cutives of trade unions or is it enoug!
the latter, what is the maximum nump
ed to become office-hearers ¢

together outsiders from the exe-
h to restrict their number 9 If
er of outsiders who may be allow-

QUESTIONNAIRE ON INDUSTRIAL RELATIONS 133

Answer —

104, The Chamber considers it desirable that as an ultimate object
outsiders should be debarred from the executives of trade unions but
they appreciate that at the present stage this is fmpracticable. It is
suggested, however, that the number of outsiders should b restricted to
adual elimination and

two and that provision might be made for their g
replacement by workers. \While the above applies to trade unions in
industry the Chamber considers that there is little need or justification
for outsiders cither as exccutives or members of trade unions in bauks,
insurance companies or commercial houses.

Question :—
105. Should outsiders be allowed in unions composed wholly or
partly of civil servants ?
Answer :—
105. No.
Question -~

106. Should an employer have the right to recognise any number
of unions in his establishment or should he be allowed to recognise only
the most representative one ?

Answer :—

106. Presumably, the provisions regarding the recognition of trade
unions in the Trade Union Bill will be replaced by the procedure laid
down for the acceptance of bargaining agents. Iu that connection the
Chamber agrees that there should be only one bargaining agent for each
establishment.

Question :—

107.  Should provision be made for the compulsory recognition of
trade unions through the order of a labour court ¢

108. What procedure would you suggest for the settlement of the
claims of rival unions asking for recognition 9

Answer +—
107 & 108. The Chamber’s views on the grounds on which an
employer should recognise a trade umion cover these two points, A

union which has 55% of the employees in its membership should be
entitled to legal recognition as a bargaining agent.
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Question :—

109. Should trade unions having civil servants as members be
denied recognition if they do not consist wholly of civil servants or if
such a trade union is affiliated to a federation of trade unions to which
a trade union consisting of members other than civil servants is affili-
ated ?

Answer :—
109. Ves,
Question +—
110. Should any such restrictions apply to trade unions of employ-

ces of hospitals or educational institutions, of supervisors or of watch
and ward staff ?

Answer :—

,110. The Chamber considers that trade unions of employees of
hospitals or educational institutions should be prohibited,
Question :—

111 In what circumstances may recognition once granted be with-
drawn ?

112. What should be the rights of recognised trade unions ?
Answer -
111 & 112, These matters will be covered by the appropriate regu-

lations governing the withdrawal of recognition of bargaining agents
and their rights when certified.

Question :—

113. Should the executives of a union have the right to visit the resi~
dence of an employee, whether the residence forms part of a labour
colony or not, situated on the premises of the establishment or on land
owaned or controlled by the employer ?

Answer :—

113. No provision should be made in the proposed trade union law
covering this matter. It should be one left to be decided by mutual
agreement between the parties concerned,

o A R B B
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Question :—

114. Should the executive of a union have the right to hold union
meetings on the premises of the establishment or on land owned or
controlled by the employer ? .

Answer :—

114. The trade union legislation should not cover a matter of this
sort. The holding of meetings should be settled by direct negotiations
between employers and unions. It is most undesirable that legislation
should confer any absolute right of this type which is peculiarly liable
to abuse and may frequently involve the most serious threat to life and
property.

Question :—

115. Do you consider that Inspectors should be appointed for
checking compliance with the trade unions law and if so, what should
be their functions ?

Answer —

115. The Chamber agrees that inspectors should be appointed to
ensure compliance with trade union law, particularly in conncction with
the checking and verification of union mewmbership rules, accounts, etc.
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RAILWAY CLAIMS : LEGAL WORK OF THE RAILWAYS.

Circular No. 9-A. C. & 4793 Calcutta, 4th January 1952.
From—The Associated Chambers of Commerce of India.

To—All Constituent Chambers.

Tam directed by the President to send to the constituent
Chftmbers the attached copy of a letter dated 2Sth December
which has been received from Mr. S. Ramaswamy Iyer, Officer on
Special Duty (Law) of the Ministry of Railways (Rail\\:ny Board).

The President, in consultation with the Bengal Chamber, will
arrange to meet Mr. Iyer when he visits Calcutta townrd; the
nf1ddle of this month. He has already explained to him that
f}1ﬂiculty will certainly arise, in respect of the Caleutta area alone.
in obtaining information and opinions on the points which Mr,
Iyer has raised in time for a report to be made to the Railwa .
Board before the end of January, much less before Mr. Iyer’s vi::,i}t,
ten.days to a fortnight hence. In the meantime and iu antici.
pation of. the possibility of Mr. Iyer visiting the other ri‘nci )a;
commercial centres throughout the country, the co:sl't :
Chambers will doubtless wish to prepare t].;eir e
several points which Mr. Iyer's letter rajses. As experi i
these matters will almost certainly vary bet\vecn.~011-cr;entl'mc “1‘
another, the President does not think it practicable t i
presenting these to the Railway Board in composite {ojm?;h“‘l . alt
the Association and suggests that the Chambers indj '110“1gl
should themselves do so, endorsing to this office a iy
comments they may forward to the Board wli P

views on the

of any
0 1 h cther

discussion with Mr. Iyer or in response to his lc(teiso? flelsult‘()f
December reproduced helow., o 25th

W
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Letter No. OSDL/Chamber/51 dated 28th December 1951
From—>r. 8, Ramaswamy Iyer, Officer on Special Duty (Law), Ministry of Railways
(Railway Board), Madras,

To—The Associated Chambers of Commicree of India,

At the instance of the Railway Board in the Ministry of Railways, (Government of
India), I hiave been examiuing the legal work of the Railways, with 2 view Lo suggest-
| ing reorganisation of the legal work to meet present needs. Tam trying lo understand
the problems created by the very large increase of litigntion against Railway Adminis-

trations, The great bulk of litigation cousists of suits for value of goods lost or da-
s made to the Rail-

maged. The suits are filed by the owners of goods, whose el
ing the last few years

ways have not been satisfied, The number of such claims du

has increased enormously, and the amount paid by the R

and the Govermment amd Railway

to salisly these

cay

claims runs juto crores of rupees. On the one

Administrations face serivus problems regardin

the proper dispogal of these numer-

Diess such as the i of

ous claims and the litigation atising t »
{hie truth or otherwise of the claim, fixing tesponsibliy for the loss between the
owner and Railways, o Lelween several Railways uver which the goods are carried,
disputes about valuation of the goods, and the defences that should properly be raised
Dy the defendant Railiway against the plaintiff.  On the other hand, members of the
public, especially businessten, who consign the goods are put Lo great trouble, loss
and incouvenience by the non-delivery of or damage to goods, nnd by subsequent

efforts to obtain compensation.

T shalt be thankful to your Chamber for its views and propos's on the following

matters

“Fhie avoidance of loss of or damage Lo'goods, Which lias apparently become

agreat evil in recent years.

Reduction of the number of claims.

“he method of satisfactory disposal of thesc claims.

Any method of final settlement of disputes about these claims, which will

avoid or prevent a suit in a court of luw.

(5) Any improvements in the present mode of conduct and defence of the suits
by Government, represented by the Railway Administration, o us t0 avoid

hardship to persons who are compelled to go to court, end also to safe-

l
guard the interests of Government and Railway Administrations,
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Any reforms necessary in (he Indian R

ailways Act or any other part of the faw,
may also be suggested,

As I have to complele my work o
before the end of January,
Jauuary 1952,

1 submil the report on it to the Railway Board

T request you to send me your reply not Tater than the 15t

Texpect to e in Caleutia in the ssiddle of January 1952, and shall be glad to have
4 Opportunity to mcet any of your office.

-bearers, or members and ascertain their
views personally, 1f

a5 ine is fixed, T shall areange o meet you,

1 shall inform
youafter my arrival in Caleutta,

* " *

Letter dated 26th Marcl; 1952
From—The Secretary,

Bengal Chamber of Commerce & Industry
To~—'

The Sceretary to the Government of

Tudia, Railway Minis-
try (Railway Board), New Delhi,

) Lam directed to refer to the discussions which took place in Caleutta
with Mr. S, Ramaswamy Tyer, Officer on Special Duty (Law) last Janu-
aty and the following montly, with My, A, A, Brown, Officer on Special
Duty (Claims Prevenlion)

As arranged with these officers I now enclose
Chamber dated 25t Mareh and trust that it
the Railway Board, Four sp;
forwarded under separale co
and Mr. Browy,

amemorandum by the
ill prove of assistance to
Are copics of the memorandum have been
ver and may kindly be passed on to Mr, Iyer

Memorandum

Scttlement of claims against Rei;

hoay Administrations :
Legal wory, of the

Railoays.

On the 28th December 1951 Mr,
Special Duty (Law) of the Ministr
dressed the Associated Chambers o
ferred the enquiry to the individ |

S. Ramaswami Iyer, Officer on
'y of Rm’]ways (Railway g
{ Commerce of India—wh,

u 0 i1 turn re-
1 constituent Chambers—

on the ques-
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tion of the enormous increase in the legal work of the 1'{mlwaysl oclcz;
sioned maiuly by the suits filed against them for the vt1lue of goo]t; 0! X
or damaged in transit. Mr. Iyer, who met r¢ D! esentatives o'f lhc_ L|I§]§|“
Chamber in Caleutta on the 17th jammvry, di\'xdc.d the problem nftT m‘i
following components on which he invited the views Ofrc?“?l.‘;crcm ‘;0“.
industrial organisations together with any suggestions ‘o1 e orm;' v
sidered necessary in the Indian Railways Act or other relevant parts
the law :—

(1) The avoidance of loss of or damage to goods which has
apparently become a great evil in recent years.

(2) Reduction in the number of claims.

@ The method of satisfactory disposal of these claims.

(@) Any method of filing settlement of disputes about these

claims which will avoid or prevent a suit in a Court of
law.

(5) Any improvements in the present mode of conduct and
defence of the suits by Government, rep\'csenl?d by the
Railway Administratian, so as toavoid hardship to per-
sons who are compelled to go to Court Zl‘ll(]'i\lSO to saftf-
guard the interests of Government and Railway Admi-
nistrations,

2. Later, on the 2Ist February 1952, the undersigned in company
ith the Secrotari “hambers of Commerce, had the pleasure
th the Secretaries of other Cham \ : s

;vf] u:ceting in Calcutta, Mr. A. A, Brown, Officer on Sp_ecml Duty( Rail-
way Boud; Claims Prevention, who gave an interesting and helpful
M;zonnt of 1.’11& present claims position and the steps being t‘ukeu by the
‘R'\il\va Board to improve it. It is hoped that the following ob'scwa-
ti;us which are based on the questions posed by Mr. Ramaswami Iyer,
s
may also be of interest to Mr. Brown.

8. During the course of discussion with I\f(r. chrv on (1l|_e 17t!1 Jan-
wary, the Chamber explained that from the poiut of VIE\‘v ol ‘E?“s‘in:]sl
and consignees the problem fell into two parts ‘ﬁrstl;vr, 1)1ev]cn ;{0"31 3%
possible means, of theloss of or damage to goods tendered to the Rai \Yays,
covering items (1) and (2) of his questionnaire ; and, s:cam"y(,”null:mtvhe.
ments in the disposal of claims wheu they arise, covered broadly by the
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remaining items of his questionnaire, As regards the first part, the Cham-
ber’s comments and suggestions related almost exclusively to opera~
tional, as distinet from administrative or legal, defects and improvements
in railway working. These, Mr. Iyer explained, were outside the immed-
iate sphere of his enquiry and he could not comment authoritatively on
them ; but he agreed that they were very relevant to the problem created
by the enormous number of clajms and the litigation to which unsettled
claims gave rise and he assured the Chamber—as did Mr. Brown at the
later interview—that they would be carefully considered by the Railway

Board if incorporated, as they now are, in the memorandum which the
Chamber undertook to submit.

Part I—Operational Difficulties and Improvements.
Though it is not easy, without some measure of overlapping, to cate-
gorize the operational defects which give rise to so many claims, the
Chamber thinks that from the point of view of the railway user the main
directions in which remedial measures can and should be taken may be
grouped under the following heads, It is of course appreciated that
many of the suggestions offered will be difficult to put into effect except

as part of a sustained and determined policy to be followed over a num-
ber of years,

(1) Rolling Stocls.

(@) Condition.—A very high percentage of the damage to and loss
of cargo in transit over the railways is due to the defective state of the
Wwagons used by the Railways, hoth open aud closed, Tmprovement in
their maintenance and general condition is an urgent necessity, parti-
f:u]ariy in the following directions, namely (1) the sealing up of crevices
i the floors, walls and flap-doors of both open and closed wagons to
prevent leakage and “bleeding” (e.g. of grain consignments) ; (ii) im=
Proved coverage of wagons to reduce the amount of rain and water da-
mage, especially during the monsoon ; (iii) more satisfactory arrange-
ments for the locking and sealing of closed wagons, in which couu:.c-
tion the universal adoption of improved locking devices such as the Ellis
?afeut system is strongly recommended ; under such an arrangement,
it is essential that locks should mot be removed or replaced by other
locks when the ‘wagon moves from the administration of one railway to

that of another ; (iv) better cleaning arrangements for both open and
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closed wagons, especially wagons used for dirty cargo, to avoid adul-
teration of later consignments; (v) the introduction of a larger pi‘rC-eH;
tage of closed wagons ; and (vi; more durable, anr]_ rcnd.:\bh-, lavb?lhn,,
of wagons in order to avoid the mis-despatch and lllZS'dClHGIy‘\\]HC:h at
present occurs, in which convection it is 1‘Ccomu|e\f(!ed that ‘lx\e‘\\'ug’on
labels should be such as to permit of the despatching mxfl destination
station, routing instructions and any other neccssary particulars being
in larger and bolder type.

() Handling and Movement.—(i) Very materiﬂ dam?ge occurs to
certain types of cargo owing to fly and hump-shunting which should..be
reduced to a minimum by strict instructions to the staff c?ucemed with
severe disciplivary consequences if these instructions are ignored.

(#i) Such instructions regarding the careful handling of goods en-
trusted to the Railways should extend to the staff responsible {or.the
stacking of goods in the railway sheds and the loading of them into
wagons where much unnecessary damage is caused. The use of hooks
should be abolished or rigidly restricted.

(iif) As is mentioned under another heading helow, more ﬁ‘eque'nt
checks should be made on the condition, locks ete. of \\'ﬂgous( at all in-
termediate stopping places, at traushipment stations, xx{ar;}lvmll.x:xg yards,
and at points where wagous are handed over to a “foreign” railway.

(iv) As far as possible, the general policy of the mil\va'ys.shlould'be
to introduce more “through services” for goods traffic, lo]mnttAle ntme
ber of intermediate stopping places and where t‘le_sr:— are unavoidable to
ensure that the watch and ward arrangements are improved,

(2) Staff.

(a) General—Under the Railways Act, the railway admiu.ist.mtiou
is in the position of a “hailee” and, as such, is expected—and is |4ndeed
required—by the law to do what any 1\r\|(1eut»per50n would do in the
circumstances. T'he bailee is for example required to.mkc as much care
over goods entrusted to his care as he would in similar circumstances
take if these goods were his own property.

The Chamber feels that there is room for thess responsibilities to
be brought home repeatedly and strongly to all sections of the railway
staff into whom should be iustilled the attitude of an ordinary business
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administration that a “good customer” is worth keeping and pleasing,
tImlAtlle senders of goods by rail are “good customers” Lg a State-a\\'ued’
service, which must be prepared to face increasing competition from
cfficient road, inland steamer and air transport. Such an attitude would
go along way towards restoring the public’s confidence in the Railways
aud‘lhcir se}-\'iccs as public carriers and would be a healthy change from
the impression frequently given to railway users that they must them-
Sc]\'L’s. be prepared to meet the cousequences if they despatch their goods
by rail, ermpliﬁed for instance in the tendency of booking staff :o en-
dors'e railway receipts and to protect themselves in every conceivable way
against their proper responsibilities.  Fixation of direct respousibility
&}n‘oug;hout the railway services should be much more rigid and ~discip-
linary action for the avoidance of these zesponsibilities and for negli-
gence should be much more severe.,

(D) el o
enlio“) o[rg.;alf’”g Staff and §ysicup-—}<|om the point of view of the prev-
v 2t o>]s and da}n:\ge in transit there is room for considerable impro-
At in the booking staff, bocking arrangements and booking super-

vision.  T'he following 1estions i
prove i hg suggestions are offered in the hiope that they will

(i).M:\ny claims on the railway:
f.lu: freight at the despatching stati
1n cases of doubt, most raily.

s result from incorrect caleulation of

on, particularly at rural stations ; and,

i ay servants err in favour of i

by oub, 12 y ur of the railway. It

““c:ithe R:\x]\s.:\) administrations themselves to decide whether tlé ins-

e ,S,"ls to lhcu: booking staffs can be improved 1o avoid mis-calenlation
PR 5 but in cases of genuine doubt it might ested.

possible . N ~—it is suggested—
possible for a consiguor or cons; gested—be

gnee who operate.

ment o shor ates ou the system -

et o{ Yfreg]ht by cxefhl notes or on a ledger accotnt or si>mi]ar sof:t)ay

- given the benefit of the doubt on the understand; it i

cventually found that the freight has been yndoperper o0 5 L 1 i€ 8
g r-cly

adjustment would be made. arged, the necessary

{ii) Booking staff shonld be encof
consignors regarding the proper descr,
of them and the labelling of the packa,
o nd the ’ acka
Jfﬂ.lAsho'n.d bz issued at intervals for the bencfit of the blic. 1T
vailing tendency to endorse tailway r ts should be dl?“ " 11]“3 s

E iscouraged unless

there is clear cvi < of insceure pa g5 a 1ccessity for the
t i ]:a’u evidence of insceure packing . and the necessit

s i s : >
ssue of “said to contain recelpts should be reduced toq minimum by

.uréged to give more guidance to
iptiou of their goods, the packing
2¢s. More literature on the sub-
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having an adequate number of efficient employecs available at loading
points to check the number and contents of packages, thus enabling a
clean receipt to be issted, and to examine disputed packages.

(iif) T'he documents relating to goods handed over to other railways
in course of transit should be more clearly made out and improved in

form,

(iv) Supervision over booking staff should be improved ; there are
undoubtedly many cases, leading to spurious claims ou the railways, in
which wrong weights, numbers of packages and misdescriptions of the
contents are deliberately entered in the rail eceipt and even in which
railway receipts are issued when no goods are tendered. These malprac-
ty on the part of the
es that can be devised

tices equally, it is agreed, invoive gross disho
public and the Chamber would support any m
to penalise such dishonesty whether on the part of the censignor/consig-
nee or the railway staff concerned.

(o) Watch and Ward—The Watch and Ward system and staff of the
railways should be improved in the following directions :—

(i) More escorts, if necessary armed escorts, should be provided
for goods trains.

(i) Strict instructions, with severe penaltics for breach of them,
should be issued to intensify walch and ward arrangements
at all marshalling yards, stopping places, transhipment
points and on approach to urban areas.

(iii) Frequent changes should be made in the duties, and in the
areas of duty of all watch and ward staff to prevent a natu-
ral tendency to slackness and their implication in reprehen-
sible practices.

(iv) Supervision over all watch and ward staff should be
improved.

The foregoing comments and suggestions are put forward in the
hope that they may be of assistance in the” investigations being under=
taken by Mr. Iyer and Mr, Brown.
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Part II—Claims Setilement,

Items (3) to (3) of Mr, Iyer's questionnaire can only be dealt with by
the Chamber from the necessarily coloured point of view of the con-
signor/consiguee of the lost or damaged goods and, without more detailed
knowledge of the railways internal arrangements, the Chamber’s treat.
mentof this part of the euquiry cannot avoid beiug critical even with
the best inteutions of ultimately proving helpful.

Tt is desirable to state at the outset what the general experience of
the public is and to emphuasise certain aspects of that unsatisfactory ex-
perience already mentioned to Ar. Iyer in conversation. It is all too
common that when a claim is submitted, acknowledgment of it is delayed
ory when the formal acknowledgment is received, there follows a long
p?rbd of apparent inaction during which frequent enquiries regarding the
disposal of the claim have to be made by the claimant. More ofte thax
not this has to be followed up by a personal interview with the Claims
Officer and it is frequently ouly at that stage that real investigation of the
claim begins. 1t is no exaggeration to say that claims of over Rs. 500/-

in value are seldom met within six months and many of them drag on
for yeass. B

In its detailed treatment of this part of the enquiry the Chamber has
found it convenient to discuss the subject in three se
Doses in this memorandum to follow that procedure. “Taking into ac-
count the experiences of railyw. freight consignors, there seem ;’o be LII;‘EC
l'actor‘s to be considered : (i) delays in settlement of claims—Ilegal and
pratical, (i difficulties in fuvestigation and claims settlement pr.sed.ne
aud (iii) conduet of court cases and possible alternative formspof setﬂe-‘
ment.

ctions and it pro-

(i_) Delays in settlement of claims —Legal qnd practical.—Broadl,
fpcakmg, delays on the part of the Railway authorities [H’O\’e‘ilvou;'eu}j
1cnl(to cousignees on the railways for two main reasous. F,’rs(]L com-
Panies making claims naturally suffer financial loss m;d uncert}«,;nl in
kuowing of the solution of their appeals, Secondly, their chimsk nybe
rejected as being time-barred. Recently the attitude of the kn'l\n v
thorities has frequently been to seek protection under the I:] "f‘ylf‘“'
laws against the claims submitted, Hence chimants have bee]:"f?r;z:l‘

to file suits in Court to prevent claj ing (i
oy P ims becommg time-barred by limita-
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Since, under the Railways Act, the time limit allowed for filing a
suit is one year and two months may be added for notices under section
80 of the Civil Procedure Code, the aggregate time available for settlement
of claims without suit of law is 14 months. Members’ experience shows
that even after notice under section 80 has been served, little if any effort
is made by the Railways to effect settlement with the result that consig-
nees are foreed in their own interests to file a suit. It is only after the
suit has Leen filed that the railway authorities generally offer a settle-
ment—a wasteful and unsatisfactory procedure both for claimants and
for the railway administrations.

The Chamber therefore suggests that if suits arc to be kept to the
minfmum, it is advisable to extend the period of limitation to two years
by an amendment to articles 30 and 31 of the first schedule to the Limi-
tation Act, 1908, Alternatively the limit could be extended to 20 mouths
months granted under section
ms should not count in cal-

by making statutory provision that the sis
77 of the Railways Act for submissi 3
culating the limitation. To avoid the argument that notice of claim un-
der section 77--not being a notice of suit but only the preference of a
claim—cannot count towards the deduction of time, section 15 (2) of the
Limitation Act should be deemed to extend the period of limitation for a
suit agaiust the railways.

Apart from these improvements of the legal position which would,
if brought about, have the effect of speeding up settlement out of court,
the Chamber proposes certain practical ime Limits for the completion of
investigations and claims. It favours a graduated system of time limits
prescribing the periods within which the various parts of the claims
procedure should be completed.  Before such a system could come into
operation, it would be a necessary preliminary that the duties and powers
of the various ranks of Investigation and Claims Officers should be pre-
cisely defined and that these officers should know the financial limit up
to which they may scttle claims on their own initiative. With this know-
ledge of his statutory power an officer would individually be able to settle
claims within a fixed financial limit without submitting to higher autho-
rity. Thus for the various grades of claims there should be various grades
of officers empowered to deal with them. Ifa claim could not be dealt «
with inside a cerlain tinze by one officer it should be sent automatically
and by instructions to the next higher authority who should be expected
to deal severely with any unnecessary delays. If this higher scrutiny
failed it should after a fixed period be submitted toa yet higher official.

19
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It should be feasible for a table to be appended to the Railways Act spec-
ifying the necessary time limits, the financial limits and the officers em-
powered to handle each range of claims. I'hz Chamber does not feel com=
Petent to define these limits because it is not possessed of adequate know-
ledge of railway administration but feels that such a procedure is sound
in principle and necessary in the circumstances.

A further inducement to handle claims expeditiously would be to
allow interest ou long outstanding claims, If any claim were not, for
example, settled within a period of two months from inception, interest
at the rate of (say) 6% per annum should be charged upon the Depart-
ment respousible for settlement of the claim. T'his penalty would also
bave the advantage of bringing home to officers concerncd the financial
losses which firms experience through delays in claims settlement.

(ii) Difficulties inin and claims settl —(a) Asalready
observed, it is essential in forestalling law suits to clanify the responsi=
bilities and powers of individual Claims Officers. There has been in the
Ppast much evidence of a tendency among Claims Officers to feel that as
long as a claim remains unsettled they can escape the consequences of
any mistake, an outlook which both harasses claimants and brings the
Railways into disrepute. One suggestion for remedying this is that a
senior Claims Officer of the Railways might tour the main centres for
one or two days each quarter to inspect local progress and to enstire re-
gular disposal of claims. Alternatively, the Railway Board might appoint
officers to make a careful and independent scrutiny of methods employed
Dy the various claims organisations which often show considerable diver-
sity. Again, the Railway Board might be empowered, on receipt of an
appeal from a claimant, to institute an independent investigation. In the
past when appeals have been tendered, the Railway Board has been

rather prone toaccept the verdict of the claims branch, irrespective of the
merits of the appeal.

An?ther part of the procedure in which this question of ill-defined
responsibility obtrudes is in the legal question of mnotice.
generally settled either by the Chief Comimercial
Commercial Superintendent or by Special Claims Officers. These officers
nre(delegatcd by the General Manager of the railways concerned to handle
claims ; but the authority to delegate such powers has been questioned
by the various High Courts. At present all railways in India notify in
the press, presumably under instructions from the Railway Board, )the
names of such persons on whom claims are to be served. This ho\v’ever

Claims are
Manager or by the Chief
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conflicts with requirements of the statute, vide the recent decision of the
Calcutta High Court that claims could not be filed against the Chief
Commercial Manager of the Kast Indian Raiiway who is merely a Depart-
mental Head and has 1o authority to accept such notices under the Rail-
ways Act.

If the railway authorities intend and deem it sufficient that notice
Dbe served on an unnamed person—as seems imperative if delegation of
powers is to be encouraged—a suitable provision should be made to
clarify the terms of the statute. Otherwise the Court will not go be-
yond the ordinary meaning of the language of the statute and further
outlets for delay will result.

In improving the legal problem of notice, it is suggested that model
notice forms on the lines of those given in the Appendix to the Civil
Procedure Code be added as an Appendix to the Railways Act.

(b) Investigation and claims settlement are particularly troublesome
where the consigning railway differs from the destination railway., The
diversity of the Indian railways inevitably leads to delay, uncertaiuty
and often rejection of responsibility by its various sections.

If both the originating and destinational railways were fully inform-
ed of their functions in the settlement of claiws, this innate weakness
in Indian railway structure might be overcome. One of the reasons most
frequently advanced by the Railway adwministration for their failure to
effect settlement is that, in spite of considerable effort, they have failed
to elicit a reply from the contiguous railway over which the goods have
travelled. Nevertheless a convention exists whereby, after the expiry
of a certain period, the railway destination is empowered to effect settle-
ment on behalf of the contigaous railway. Unfortunately, experience
shows that this convention is seldom acted upon with the result that
legal steps are necessary to realise the claim.

Under the present Convention claims should be fiied with, and set-
tled by, the Railway administration at destination. In fact, when letters
arc addressed to the contiguous railways over which the lost or damaged
goods have travelled, instructions are often received to resubmit claims
to the railway at destination, thus encouraging claimants to understand
that the destination railway is the proper authority to settle the claim. It
is established at law however that notices must be served on all Railway
administrations responsible for carrying the freight lost. Thus there is
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every possibility that a suit will be delayed or even dismissed by reason
of the destination railway passing over the responsibility for such damage
to the contiguous railway administration. It is therefore essential th;t.
t!xe correct responsibility should be defined in the Act and some altera-
tion of the law should be made to reaffirm with complete clarity the rights
?f the destination railway to settle claims if it is satisfied with their v;:]id-
ity. It is hoped that as a result of the scheme for the regrouping of rail-
ways, protracted correspondence between one railway and another will no
louger be necessary in respect of claims and that a more iutearated pro-
cedure for settling inter-railway claims will be evolved, B

Bofh the legal and practical aspects of preferring claims would be
ek siuplified if it were clearly laid down that the claim need be pre-
ferr;d by the owner of the goods against the destinational railway and
a;zau'lsl that railway only. It is poiuted out that neither consignee nor
consignor can determine whicl particular railway may b :ponsible
for any loss or damage, where a consignment has travelled over more than
one S)fst?xul. Tn fact they may not even be fully aware of all the lines
ovef which the consignment has travelled. In the past, when there were
;;?:;Z‘;xsmcvml?«al“{?mm-d and later State and Company-owned railways,

v ha cen some reason for the delivering railway securing

th i
: e concurrence Pf the other railways concerned before admitting a claim ;
ut now that virtually all railways, i .

fact merely sections of the Indian St
reason, and the appostionment of
claim should be entirely
to the claimant,

though differing in name, are in
ate Railways, there can be no such
! Tesponsibility in the case of an admitted
au internal matter and of no concern whatever

ex lit 1snf\|rt]|er ?S9ellt|nl, in order to provide for areater uniformity, to

p' in he meaning of the word “Loss” ag used in section 77 of
Il.ldli\ll Railways Act because different interpr . by
differert High Courts in TIndia about the m
It should also be clearly stated
ary, because different views hay.
Courts in India.

caning and scope of this word.
lien notices under this section are necess-
e beeu expressed by the different High

Members with experience of railway
that the basis of settlement varics i seve:
way administration and anotl

er and also betwe
yay adm 1 eeu one State and another.
T ertm.u cases, assessment is made on the basis of the market val f

C assess arket valu

sever:;’;;ﬁ:mefl' which Appears to be the most reliable lnsis—-bluf io
Ts claims are adjusted on the basis of the invoice val hi 1’:
alue whic!

freight difficulties have found
1al respects between one rajl-
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often results in financial loss to the claimant. In order to secure some
uniformity it is recommended that a basis of settlement be prescribed in
an Appendix to the Railways Act applicable to all railway claims as in the
parallel case of the Land Acquisition Act. This uuiformity should be
easily achieved now that the regrouping of railways is almost complete.

(¢) In addition to difficulties arising from claims staff and from the
diversity of the Indian railways, members of the Chamber with experi-
ence of claims find that much of the trouble arises during the preliminary
jnvestigation. If law suits are to be prevented, then attention must be
given equally to this aspect of the claims precedure.  Firstly, adequate
facilities for immediate investigation of shortages should be instituted.
It is essential that the goods in which loss or damage occurs should be
initially examined by representatives of the riilways and the firms simul-
tancously. T'o facilitate this joint check in large goods sheds such as
Howrah, measares shoull be taken to malke it easier to obtain access to
the Goods Shed Supervisor. In some receut cases representatives of
firms have had to visit the Station on five or separate occasions in
order to secure a Supervizor’s services for exanining cases of loss or dam-
age. This is all the more necessary as the Goods Shed Supervisor's
report, ultimately called for by the Claims Officer and treated by him as
authoritative, is often unveliable.

At present it is regrettably (rne that only when claims are submitted,
or more frequently when per stablished between the coms
pany suffering the loss and the railwey authorities, does the machinery
for investigation begin to operats, Claims can only be dealt with satisfac-
torily if tackled immediately by both partics ; and iuvestigation of the
valuation of the claim s
g

Tosses, it is essential th:

onal contac

1 e fnstitutad simedtaneously with the effort
to be given to such

to trace missi

() thearrangeinent whereby a 1¢port is called for from the des-
tination stati:
of a claim, should be drastically altered, Destination sta-
tions showld as a matter of course send to these Claims
Offices teports (M. (5, Rs) covering consignments in which

s are observed immediately after unloading the

1 only when the claims office receives notice

shorta;

wagon ;

(i) the signed statement of the Receiving Station Master
should be sufficient to institute prompt enquiries by the
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originating Claims Office. It is difficult for Chamber
members to understand the present inordinate delays caused
by the reluctance of Claims officers to accept this as
cevidence of Joss.

There should, in the Ch:
ficate from the destin:
for this purpose,

amber’s view, be no objection to a loss certi-
ation Station Master being accepted as sufficient
Indeed there should be no objection to a Goods clerk
certifying non-receipt if urgent action to settle claims wi
By setting this up as a permanent and infallil
outstanding cases would be disposed of and Ie

ere to be taken,
ble rule, a great number of
ss litigation would ensue.

In this connection it is important that some provision should be made
for ising cases. Itis ag d that the Railway administra-
tion concerned in a loss should advise claimants of its decision regarding
the claim within six months of the service of notice, If no such com.
munication is received within that period claimants should be entitled to
assume that liability has been admitted. Up till now instances have been
frequent where claimants have filed suits merely because no decision
has been forthcoming and no replies have been received to correspond-
euce. It is important for the railways to realise that claimants are as
anxious as the railways themselves to avoid being
and would welcome any realistic basis for settlen
promise where difficulty in assessing the loss or da.

involved in litigation
ient of cases by com-
mage arises.

Another factor which stimulates cousignee:
is the unsatisfatory method of Railway ady
cases out of court. All too ofte:
offices repudiate liability for 1
without providin

S to Tesort to legal process
administrations in dealing with the
1, in members’ experience, Railway Claims
loss on the ground of “running train theft”
g any evidence to support this contention. A member
firm which has frequently been answered in this way has found that its
requests for details have been cousistently ignored. For want of complete
information to confirm the loss from its own sources, it has had to take
legal action. If when Tiability is denied on this ground, full information
about the place and circumstances of the theft were supplied to the
claimants for an independent check to be made through the police, the
need to go to Court would not arise, ’

In this connection, the railway claims
to the hold-up. It appears to require drag
occurrence for a number of acknowledgy

filing system also contributes
tic overhaul as it is o common
ment cards to be received iy
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i rader: Tlowed b;
answer to repeated reminders submitted by traders, only to be fo! dcntcy
a request on the railway’s part for copies of the full Cor‘Fstlﬁn' e
‘ ' ve ex in

3 2 two or more files have existe
Cases are also not unknown where . jes have o "
Railway office concerniny a single claim, thereby impeding its settlemes

(i) Conduct of Court cases and ul}ema{;ive forms o]f setltl::?::lt(;;
Settlement of claims in Court has bfolh its Sz\ltﬁfaclloo:yaa‘::; e\:;)s;;’;ive o
from the claimants’ poiut of view. It is slow and €3 !
i‘lsllem:x::dence is often difficult to establish. Neyerthelcss ;L isa s?:eix;exxler
dy and ensures an exacting independent serutiny of the z\tctss e
fortunately open to delaying tactics by the railway authori |e>.d, e
against railway administrations generally drag on for a cous;ledA ot
it;d chiefly because pleadings, documents .ctc. are no; l,e ty]Jeeu
dates fixed by the Court on the ground that instructions have no e
received from the Railway administration by its legal repesuutlnn\.te: -
Jjournments are frequently asked for on behalf of r: ; vay m“‘wr(‘)(‘:‘smil.
the pretext that the railways are “Ot(:md){ ot'{tlel:;t‘:':t::}sts“e:cm;ltlhe R;ﬂ-
is widely felt that, despite the admitted mag: a
:vb«l; adI:nix:isvlrati'ou’s task, these delays in Court are mere ‘s‘.lbterf;‘%‘eiz
which allow the railways some time longer to make cnqu?nes s
makes railway litigation harassing, unprofitable and expensive. -
panies would therefore co-operate with railways in making a genuin
effort to settle cases out of Court.

While the Chamber is satisfied that the a|11eufi|{1el?ts in cl:\unsbepvrg-f
cedure proposed above would avoid delays and ml?nmlse the num " ;.0
Court cases, it ventures to set out the main alternativesto the pres:n pro-
cedure which have been suggested by members of the Chamber for con-
sideration :—

(1) Amicable settlement of claims by joint discussion of ?’ﬂl]\vz.\;/
officials and company representatives conversant with rail-
way law. Much damage has been done and de]z)y ﬂl.]d sus-
picion caused by the impersonal conduct of claims investi-
gations which lhas obtained up to the present.

() Boards of Arbitration whose members are acceptable to
Dboth parties but whose decision is binding on the parties.

(3) A Board constituted on the basis of the Railway Rates I'ri-
bunal, for settling disputes relating to compensation claims,
It should consist like the Railway Rates Tribunal of a
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Tribunal and panels of assessots, as uuder sections 34 and
35 of the Railways Act. Tlhe assessors should include rail-
way claims officers and prominent business men nominated
by such institutionsas Chambers of Commerce ; and the
Tribunal shou!d include an ex-Railway Law Officer well-
versed in ruilway law and procedure. It should sit at var-
i and decide on the disputes reported.
“The validity of its decisions and the execution of its orders
might be defined in-terms of sections 46\ and 463 of the
Railways Act.

In passing on these recommendations the Chamber is fully consci~
ous of the disadvantages of arbitration and compromise procedure. Satis-
factory settlement can only be reached by these means if such proceed=
ings are carried out in a capable business-like manner and if the Railway
authoritics adopt an attitude of greater understanding and sympathy
towards claimants, But in members’ experience, arbitration can result
in severe hold-ups and in many ways a court judgment is preferable.

If this memorandum has tended to be a critical appraisal of the rail-
way claims procedure, it should not be thought that the commiercial
community are unappreciative of the magnitude of the railways’ res-
ponsibilities in this matter or of the steps they have taken to speed
up settlement of outstanding claims and to establish the machinery
for prompt attention to claims submitted in the future. On the contra.
¥, the Chamber is grateful for the sympathetic attitude which has
recently been evident among senior railway officials in this matter and
would be glad to sce this outlook more widespread iu the lower reaches
of the railway hierarchy. It is in an effort to show that the commerical
community is also anxious for an amicable solution of these cases, that
these detailed enquities have been undertaken and that this memoran.
dum, which is now submitted for your consideration, has been compiled.

® * ®

Cireular No. 2827/4C/D.  New Defi, 15 April, 1952,

From—Government of India, Ministry of Bailways, (Railway Boaz)

To=The Seeretary, Tengal Chaniber of Commerce ang Industry,

In acknowledging with thanks the receipt of (o memorandum prepared by

Four Cliawher and forwarded with your letter Mo, 2084 dated 26th March, 1952 1 am

RAILWAY CLAIMS: LEGAL WORK

r ken in
tosay that the Railway Board appreciate the trouble the Chamber has taken

preparing this memorandum.

2. 1 would add that the points raised in the memorandum will be exan ‘f:ed
carefully, In fact some of these points are already under comsideration. For ins-
tance, the question or prevention of damage to consignmenls due\o{ough shunt-
ing and handling, has been prominently Lefore the Rajlway z\lln\inislml\t)m for some
time and your Chamber will be glad to know thal *Stop-Rough-Handling \Veeks.
have already been observed twice on all Indian Railways in recent months and it
is proposcd to develop and follow up this campaign with the aid of i1|usm.\ted
Dosters, filns and suitable demonstrations to make the railway staff fully conscious

of their respousibilitics in (his matter.

20
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SHIPPING CONGESTION IN THE PORT OF CALCUTTA

Telegram dated 5th July, 1952.
From—The President, Bengal Chamber of Commerce & Industry.

To—The Hon. Minister Transport and Railways, Government of
India, New Delhi.

The Bengal Chamber feels compelled bring to your personal
notice acute shipping congestion in Caleutta port involving
hundred vessels at present in port representing greatest
aggregation shipping since end war and compared with postwar
daily average sixtyfive stop Additionally no less than twelve
vessels detained Sandheads owing nonavailability berths stop
This serious position mainly due accumulation foodgrains in
docks and shortage coal for shipment stop As port anticipates
bore tides seventh twelfth July which will further delay
sailings immediate action necessary step up supplies coal to
maxiu?um capa?ity coal loading berths stop Farnestly request
your intervention arranging allotment fivehundred to six-
hundred coal wagons daily from coalfields to Caleutta docks
during next three weeks which is only immediately practicable
way to alleviate congestion.

* » «

Letter—No. 7-M(20)/52 dated 21st July 1952,
Trom=The Government of India, Ministry of Trausport,
‘To—The Bengal Chamber of Commerce & Industry,

Lam dizected to refer to your telegram dated the 5th July 1952 to the Minister
for Transport and Railways on [port congestion] and to say that arrangements have
elready been completed for the speedy clearance of foodgrains from the

These include the acquisition of additional godowns, acceptance of a progr o
for the despatch of 20,500 tons of foodgrains by rail, engagement of 89 to 111))\) fu:xl:lr‘;

trucks for the transport of foodgraius from docks to godowns, appointment of
3 ent o

1 heudl As a result of these weasures, there s an
already distinct improvement in the cougestion in the docks

additional handling contractors ete,
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As regards Tack of coal for shipment, orders have been issued by the Ministry
of Production increasing the present quota by 90 wagons a day temporarily for
onemontlt. The position is being futher examined and necessary measuzes will be
taken to avoid congestion in future,

* * »

T elegram dated 26th July, 1952.
From—The Secretary, The Bengal Chamber of Commerce and
Industry.
To—The Government of India, Ministry of Railways and Trans-
port, New Delbi.

Reference correspondence ending Parthasarathy’s letter 7-M
(20)/59 July twentyfirst shipping congestion Calcutta Port shows
10 real improvement and immediate remedial measures again
necessary stop Position twentythird July was total ninetyseven
ships in port of which fortysix colliers compared with thirtynine
when I telegraphed fifth stop This position reveals urgent
necessity increase coal wagom arrivals at docks which from
eleventh to twentythird averaged only 436 daily compared with
407 first ten days July stop Arrivals therefore failed by 61 wagons
to implement Government intention increase quota by ninety
wagous daily and as present position involves considerable carry-
over colliers into August during which bote tides expected on fif-
teen days commencing fifth August earnestly request immediate
action increase coal wagon allotments to Caleutta docks to average
daily minimum five hundred with which assured Commissioner
can easily cope stop Position critical as advised that owing bore
tides necessary reduce vessels in port to about seventyfive before
fifth August.

* . *
Letter—No, 7-m (20)/5 dated 3rd September 1952
From—The Under Seerctary to the Government of India, Ministry of Transpost,
New Delhi,

To—The President, Bengal Chamber of Commerce & Industry.

T am directed to refer to your telegram dated the 26th July 1952 on [port con-

gestion] and to say that the question of moving adequate coal to Caleutia Port with o
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view 1o avoid shipping congestion has engaged (he active attention of the Caleutta
Port Commissioners and the Government of India in recent months, From the
cnclosed statement showing e daily average loading of coal from Bengal/Bikar
coalfields, the programme for the despatches of conl from Caleutia Port aud the
actual despatches for the months of June, July and August 1952, it will be observed
that there has been considerable improvement in the average loading of coal from the
Dengal/Bihar conlfields and the despatches of coal from Calcutta Port during July
and August 1952, Congestion at the Port is not duc entirely to inadequate movement
of coal to the Caleutta docks, but also to certain otlier factors over which the Port

Commissioners or the Government of India have no control.

Tan to add that the Government of India and the Caleutta Port Commissioners
are keeping a close watcl over the position and are doing their hest to avoid shipping
congestion at Caleutta Port.

* 3 *
Letter dated 8th October 1952,
From—The Bengal Chamber of Commerce & Industry.

To—The Secretary to the Government of India, Ministry of
Commerce and Industry, New Delki,

I have been directed by the Committee of the Chamber
to address you in counection with the very serious congestion
which at present exists in the Port of Caleutta, and which is
largely the result of the delays to which steamers calling for coal
cargoes are subject. It is understood that the coal mining indus-
try, as represented by the Indian Mining Association, have
already discussed this situation with the Coal Commissioner’s
office and with the Ministry of Production, particularly from
that industry’s point of view and with regard to the effects which
the congestion is likely to have on coal shippers. The Com-
mittee of the Chamber naturally support the representations
which have been made by the Mining Association but they also
feel that the matter should be brought prominently to the atten-
tion of your Ministry because, apart from its concern to collicries,
it vitally affects the country’s export trade and the movement
of steamers into and from the Port of Caleutta.

g .
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9. There are several aspects of this question which to the
(hamber's mind warrant your serious consideration ; and the first
deals with the congestion in the Port of Calcutta. ’I_‘he most
recent figures available—those for 22nd September 149a2—show
that at the present time there are 82 vessels actually in the port,
cither in the docks and jettics or at river moorings, and afm'th'cr
33, of which 25 are colliers, were detained at Sandheads await-
ing their turn to enter the port. Fven though thcv most ener-
getic steps are taken, it will be about the end of Nt)vembcr, at
the earliest, before any appreciable improvement \}'111 be appar-
ent, and this only if an adequate and regular daily Asupply of
wagons to coal loading points is made nx’nllnl){c. It is almost
unnecessary to emphasise how gravely congestion of this chtgut
affects the efficiency of the port, low it operates to the l)l‘e'Jlld'lCC
of the export trade, and how it acts as a deterrent to shipping

calling at Calcutta.

3. The capacity of the Calcutta port to (l?al \\'ifh coal ex-
ports is strictly limited. A present loss of busnm:ss in coal ex-
ports can never lhope to be recouped by later dchvevrms, for to
deal with the normal trade in exporls straius the port’s resources
{o their limit. The loss to the country’s trade is therefore abso-
Jute. Furthermore, the sudden, and I|ll])rc(1ic(ﬂ]>1?, chal-lgcs m;«de
in wagon supplics place merchants and sh?ppcrs in an impossible
position. They caunot cancel vessels which have been chm:[er-
ed some considerable time heforchand ; ﬂlfll _lhcse, on a}'rx\'a],
are met by delays and by the inevitable shipping cox}ge-sllou to
Demurrage is incurred

which earlier reference has been made. v
and instances are known of sums like half a lakh of rupees having
to be paid on this acconnt. A further l?ss is, therefore, suffered,
with an inevitable loss of exchange, which could well have been

avoided.

4. All of thesc foregoing disabilities stem from the inade-

quate movement of coal to the docks for export purposes and
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the conséquent delays in which steamers are involved in loading
coal cargoes. The Chamber Committee are satisfied, therefore,
that the only solution of the problem is a substantially increased
allocation of wagons for the down-country movement of coal and
that the congestion will continue until there is a considerable in-
crease in the minimum daily allotment of wagous to the docks,
combined with an increase in the dock labour force available for
coal loading. The commencement of the congestion dates
largely from an arbitrary reduction in the daily movement of
wagons to the port which was effected by the Coal Commissioner’s
office in May of this year and, although there has been some sub-
sequent improvement, the daily allotment is still well below the
dock’s requirements and its capacity. If Government can arrange
for an increase in the down-country wagon allotment, therefore, it
will also be necessary to eusure that there is no repetition of this
sudden and arbitrary interference with the allotment to the docks ;
and at least 2 months’ notice of change is imperative to avoid the
ill consequences here mentioned.

5. The Committee appreciate that Government’s transport
difficulties are very great indeed and that their ultimate solution
depends on the implementation of long-term plans which are
already in hand. They believe, however, that the congestion in
Caleutta port is at present so serious as to demand special and
immediate attention to the wagon requirements of the coal export
trade and they trust that Government will find it possible to give
it this urgent consideration.

6. The Committee have directed that copies of this letter
should be sent to the Ministry of Production and to the coal
Commissioner, since the coal industry is their particular concern;
but for the reasons mentioned earlier they believe that the situa-
tion also calls for the attention of your Ministry, It is hoped
therefore that you will endeavour to take all possible steps
which may relieve the present congestion and avoid in future a
repetition,

MARINE
GANGA BRIDGE;PROJECT

Letter No. 51/W/10/7 dated 26th March 1952

From—The Joint Director ( Civil Engincering), Government of India, Miuistry of
Railways (Railway Board), New Dellii.

To—1The Bengal Chamber of Commerce and Industry.

The Government of India have appointed Sir M, Visvesvaraya to examiue the
following 4 sites—
() Patua, both on the upstream and downstream sides ;
(if) Mokameh ;
(iii) Sakrigalighat ;
(iv) Tarrakka or Rajmalal as a part of the Ganga Barrage Scheme ;

for bridging the river Ganga and to make on the most
Jocation for a Broad Gauge Railway bridge, taking all relevant factors into considera-
tion,

2, Sir M. Visvesvarya will also be glad to discuss the matier with the representa-
tives of the various Chambers of Commerce ctc, on Ist April, 1952, at 10 A3, iu the

Committee Room of the E.I, Railway House at Calcutta, You are requested to send

one of your representatives to this meeting. A Memorandum giving the Chamber's
JAssociation’s views on the location which is considered as most satisfactory from your

point of view and the reasons therefor may be brought to the meeting, if possible.

* % *

T etter dated 5th May 1952.

From—The Secretary, Bengal Chamber of Commerce.

To—The Joint Director (Civil Eugiueering),'Railway Board,
Ministry of Railways, Government of India.

With reference to your Circular letter No, 51/W/10/7 of the
926th March, 1952, you will find enclosed a memofaudum con-
taining the Chamber’s comments on the Ganga Bridge Project.
This subject was discussed with Sir M. Visvesvaraya on the Ist
April last and as there was insufficient time to prepare and pre-
sent the memorandum to him then, I shall be obliged if you will
kindly arrange for it to he sent to Sir Visvesvaraya as soon as
possible.
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Memorandum from the Bengal Chamber of Commerce
on the Ganga Bridge Project.

While welcoming the opportunity of putting forward its views
on the Ganga Bridge Project the Bengal Chamber of Comumerce
would like to preface this memorandum by stating that, in its
opinion, too little time was given for consideration of this impor-
tant matter before it was called upon to express its views, It
may be, therefore, that fresh views may still be put forward by
those of its members who were uot consulted before this memo-
randum was prepared, which may affect the issue in important
respects, and, if this does occur, the Chamber trusts that these
further views will receive consideration at a later date.

The Chamber is called upon to express a view regarding
which of the following four sites it regards as most suitable for
the building of a railway Bridge across the river Ganga :—

(i) Patna both on the upstream and downstream sides.
(i) Mokameh.
(i) Sakrigalighat.

(iv) Farakka or Rajmahal as a part of the Ganga Barrage
Scheme.

In this matter the views expressed by the representatives of the
Bengal Chamber of Commerce may he summarised as follows :—

The Chamber considers that the Ganga Bridge project and the
Ganga Batrage scheme should be combined at one site namely at
Tarakka or Rajmahal, because '

(@) acombined Barrage and Bridge scheme will rima
facie be cheaper than two separate schemes.

(0) A combined Barrage and Bridge scheme will provide

ouly one obstacle to iuland navigation instead of two

-

(c,

(@

21
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and this argument will continue to apply even if more
bridges are built since the number of such obstacles
will always be one less.

One, though admittedly not the only, major function
of the proposed bridge will be to replace the Hardinge
Bridge which, prior to partition, carried the major
portion of the rail-borne traffic between Assam and N.
Bengal and Caleutta, and which is now in Pakistan.
Since it can no longer be used for this traffic Assam
and North Bengal are cut off from Calcutta except for
the Steamer services and the Assam Rail Link. The
result is that, although two-thirds of the tea crop will
probably in any case move by steamer from Assam
and althongh the Steamer services and the Link have
in fact succeeded in moving the crops, the jute and
tea industries of Assam and North Bengal, on which
depend the earning of alarge portion of India’s foreign
exchange, suffer from shortage of transport in both
directions at peak periods. In addition the route of
the Steamer services passes through Pakistan and for
that reason an alternative all-India route is desirable
on strategic grounds.

The Chamber’s coutention is that since part of the
objective is to replace the Hardinge Bridge and to
create an adequate all-India route to Assam for strat-
egic reasons the route chosen ought to be the short-
est route which is that vig Farakka.

The building of a barrage will not only provide irri-
ation facilities and flush out the port of Calcutta, both
of which, in the opinion of the Chamber, are most im-
portant in the interest of the country, but will also
shorten the river route, both to stations on the Ganga
itself and to Assam by avoiding the expensive detour
through the Sunderbans, and will in fact provide an
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all the year round all-India river route from Calcutta
to the centre of India. While the route to Assam will
still be to some extent through Pakistan the shorten-
ing of the route will, in normal times, add consider-
ably to India’s transport potential.

By combining the Barrage project with the Bridge
project, the benefit to transport will be very much
greater than by building a bridge only and possibly
the expensive necessity of doubling the track on the
Assam rail-link will be avoided.

In order to secure these additional benefits the Cham-
ber considers that it would be worthwhile to com-
mence the combined scheme now rather thanspend the
sum of 10—15 crores of rupees on the Bridge project
only, the expenditure of which must delay the coun-
try’s ability to finance the Barrage project. In the

‘meantime the interests concerned can continue to be

served as at present by the Assam Rail Link combin-
ed with the Railway ferries and the normal Steamer
services.

The Chamber agrees that a rail and road bridge at
Patna would also be of substantial benefit to India as
a whole as well as to the State of Bihar in particular.
It considers, however, that the scheme to build such a
bridge should rank second in priority to the Farakka/
Rajmahal combined project.

The Mokameh site would not adeguately serve the
needs of North Bengal and Assam. It would involve
a haul.of an additional 200 miles over and above the
distance by the Farakka route, which would substan-
tially reduce the capacity of the metre gauge system
north of the river. This can be made up only partially
by increase in rolling stock.

()
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It is admitted that the Mokameh site is important for
the carriage of coal to North Bihar but once this route
is relieved of the additional traffic which it is now
carrying on account of Assam and North Bengal, the
Chamber considers that the ferry will be adequate to
carry all the traffic required by the area which is nat-
urally served by that route. It would appear, there-
fore, that a bridge at this point is either not required
or should rank in importance after the Farakka/Raj-
mahal project and the Patua project.

The only points in favour of the Mokameh site are :—
(a) its comparative cheapness, and

(b) the comparatively short delay which would be
involved before completion.

These points, however, have not yet, so far as the
Chamber is aware, been established by precise estim-
ates and the Chamber would welcome further infor-

mation,

A bridge at Sakrigali will not be required if there is
a bridge at Farakka/Rajmahal and, since the Cham-
ber considers that the Barrage Scheme must be com-
pleted at some time or another, it is of the opinio.u
that to build a bridge on the Sakrigali site would ulti-
mately be a waste of money.

Tt is admitted that in theory there could bea bridge,
at Sakrigali and also a barrage at Farakka/Rajmahal
but as noted in (a) and (b) above the combined scheme
will be cheaper for the country and more convenient
for navigational purposes.

For these reasons the Chamber has expressed its pre-
ference in favour of the combined Barrage and Bridge
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project at Farakka and would urge upon Govern-
ment the desirability of undertaking this project at the
carliest possible date.

The Chamber would also like to take this opportu-
nity of bringing to attention the fact that wherever
a bridge is built, in order that it may not be a barrier
to inland navigation it should provide for :—

(i) a headway throughout its entire length between
the permanent banks of the Ganga of 40 feet
above highest known flood level. If at Patna
or above, the headway could be 30 feet.

(i) A navigable channel of 845 feet between piers.

MARINE
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Tetter No. 5337 (2)-1 dated 19th December, 1952,
From—The Deputy Secretary to the Government of West Bengal.
Po—'The Bengal Chamber of Commerce & Industry.

Tam dirccted o say that the Ganga Parrage Project which is now under consi-

sovernment envisages the cons-

deration of the Government of India and the State

Lruction of an all-season navigational route for steamer tiaflic comnecting Cateutta

\with ‘Bihar and Uttar radesh along the Bhagitathi and the Ganga Iying entirely
\within the Indian territory saving n detonr of about 450 miles by the existing steamcr
all-India perennial navigation

route through the Sundarbans and Tast Pakistan. Tivis
ronte when set up will be invaluable in many respeets, particularly in solving to &

great cxtent the increasing traffic problems selativg to the trade blocks of Calcutta,

West Bengal, Bihar and Uttar Pradesh.

consider in this conncction the tollage that might Le

which will be provided by the Project so as

It is now necessary to
charged on the traflic using the watenway
1+ on the Capital investuient, The Project comprises & very

{0 ensure & reasonable return
s of the

1ake navigation possible over a length of 131 mi

costly barrage and locks to m
It will further

10t navigable at present above the tidal reach.
es in the YaraklkaJangipur Canal covering a length of 27

Bhagirathi river which is

provide navigation facil
valed in this connection, Thus, toll will be leviable on &
Jering the fact that all {raffic from Calcuttn proceeding be-
£ 450 miles resulting in the saving

of the

miles which will be exca
length of 158 miles. Consid
yond Farakka and vice versa will be saved a detour ol
overnment feel that it will be justifiable on completion

of time and moncy, G
Jout Rs. 5/~ per ton for

Project to buse the tollage on traffic at 6 pies per Lo mile or al
miles of the Bhagirathi—Jangipur—Jarakla waterway. It is

the entire length of 158
his toll rate will not disturb

¢ circumstances mentioned above U
Steamer traflic to the prejudice of navigation

cree on the proposed tolinge

felt that in view of th
the cquilibrinm os between Reilway and
idered views of the Chamber of Comm

jnterests, The cons}
ay will however be very mucl: appreciated.

in rospeet of thie proposed waterw

1 view of the importance of the Project a very early reply is requested.

* * *
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Letter No. 718 dated 31st January 1953,
From—The Secretary, Tl
ary, The Bengal Chamber of r
Tt g Commerce &
To—The Deputy Sceretary to the Government of West Bengal
Department of Irrigation and Waterways, Irrigation Bml;ch’

Tam directed to refer to your letter N R
T, your letter No. 5337 (2) 1 of the

w LOS::'”fén :-\s d.)e Cl'limber can ]l.u]gc from the views expressed
! present by its member interests and connected Associ

tions, the proposed levy of 6 pies per ton mile, or about R‘ocm.
per t})l!, on traffic using the B]mgir:\lhi»]nun'i1)m"~F1;a]-kl WS' 5{.
way is reasonable in view of the distance \Zhich \\:oulzl Cll) ved
by this route. This opinion must however be a tenhlivee s‘w"ﬂ]
the absence of information concerning the facilities l:) be o:}"el:el(;]

Government would do well to remember however that if,
?s seems to be the case, the proposed tollage is related to capital’
nvestment, there is still the g i i )

s S S question of maintenance
considered. A considerable e

. q amount of dredging et i

e ol Ac ' 0 ging ete. will be en-
'\.ﬂed. Ithmc are c?nnls in Orrissa, for instance, on which little
or no. l.nmul'enancc is dome, with the result that traffic is at
standstill for a great part of the year, ) e

Should the Chamber have ’
2 ave any further view: i
near future, I will Iet you know. o offerin the

@ . .

Letter No. 1225 dated 18th February 1953,

From—The Secretar:
ary, The Bengal Cha .
Industry. 4 gal Chamber of Commerce and

To—The Deputy Secretar
y Seeretary to the Government X
Department of Irrigation & Waterways, 1t of West Bengal,

In continuation of m: Lt

. a Yy letter No. 718 of the 31st

am sending you the full text of the views of the Ii]i;gzlt“ary :
a eamer
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Companies connected with the Chamber on the question of toll-
ka Water-

age charges in respect of the Bhagirathi-Jangipur-Lar
way Project.

The Chamber thinks that the Government of West Bengal
would be well advised to give these views their carcful attention
as the interests submitting them have hal long and extensive
experience of river and rail traffic in this part of India.

Extract from letter referred to

1. Tu view of the fact that tie present circuitous route he Sun-
car will be climinated by

derbans for approximately 11 mounths in the yv

the Ganga Barrage Project sulting in ar ijmate saving of 430
imiles, there is, prima fac
but, in our view, there are factors pre
posed charge is too high and that it wi
movement of trafiic, thereby tending to defeat one of the (acilities which
the Project is intended to provide.

on of a toll charge
twh indicate that the pro-
be an impediment to the free

9. There is not at prescat a large volume of river borne traffic bet-
ween points south of the proposed barrage, particulaily Caleutta, and
stations in Bihar and Uttar Pradesh north of the Barrage, although the
potential in this respect is great provided costs are kept at an attractive
Jevel in comparison with those by rail. The reasons for this small move-
ational difficulties due to low river levels in the Bhagi-
long transit through Pakistan

ment are (2) navig:
rathi for 11 months in the year, (b) the
vig Sunderbans involving passage through (two cach at
the point of entry and exit, plus intermediate checks) and the necessity
to conform with Passport regulations, () alternative rail transport
which, by reason of shorter route milcage, makes it impossible to attract
traffic by river at other than uncconomical rates,  Lhe vast bulk of the
traffic (probably 95%) between Caleutta and stations which the route vie
Bhagirathi is intended to serve is at present carried by rail.

3. It follows that, if traffic is to move frecly wia the proposed
Bhagirathi route, the costs must compare favourably with corresponding
costs by rail. In order to offset the disadvantages of slower transport by
river, higher delivery incidentals at terminals etc, it is our opinion from
long experience that for the route via Bhagirathi to be at all attractive,
the river rates must be at least 73% lower than the costs by rail.
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4. The point we wish to make is that our present Steamer ml-es for
traflic to aud from stations are wholiy uneconomical and that, dcsPnte the
reduction in the river mileage which will be cffected by opening t'lu:
Bhagirathi to traflic, it will still be an uneconomical haul from the pontt
of v;ew of I. W. T. if the proposed toll charge of Rs, 0-3-0 per md. is
imposed.

5. T'he position may be illustrated by taking the Ist class rate be-
tween Calcutta and Patna (although the Railway has lower Wagon Load
Scale Rates in force for many commodities).

CALCUTTA TO PATNA.

1st Class Freight only per md. without incidental charges.

By Rail Rate Basis Miles Freight Rate
Per Md.
Pies per md./mile
1 to 300 miles 49 325 0.13.3
301 to 600 *45
Over 601 ,, 40
By River Miles Rate per Md.
Mile,
Present rate per md.
Rs. 108 919 217 pies

Approximate mileage vie the Bhagirathi route=217 pies
In order to be competitive with the railway rate, the rate by river
would require to be :—

Rail Rate Rs. 0.13.3

Less 74% favourable margin required =Rs. 0.1.0
Less proposed T'oll charge =Rs. 0.3.0 Rs. 0. 4.0
Rs. 0. 9.3

Rs. 0.9.3
=237 pies
69

Rate per md. equals
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It will be seen, therefore, that in order to attract traffic to the river
via the proposed Bhagirathi route, the rate per md./mile will require to
be in the region of -237 pies md. which we contend is an unremuuera-
tive rate as compared with the Railway average of 41 per md. While,
therefore, the saving in mileage via the Bhagirathi route for 11 months
in the year is appreciable, I. W. 1. carriers will be unable to bear the
proposed toll charge, nor can the owners of the goods be expected to use
water trausport while railway rates are lower.

If, however, it is the object of Government to provide an alterna-
tive all-India route which will be fully utilised this could never mater-
ialise to auy appreciable extent if a toll charge is imposed. Even with-
out it I. W T. will find it difficult cnough to compete since, if they are
to maintain their favourable margin, their average rate will be only .31
per md. as against the Railway rate of .41,

6. It may beargued that since the current rate per md./mile by
river is approximately .217 pies via Sunderbans, we should be agree-
able to accept .237 vig the Bhagirathi but as we have poiuted out earlier,
practically no traffic moves Dy river from Caleutta to Patna and none at
all in the reverse direction. Quite frankly, we cannot work at these low
rates and the service is maintained solely as a matter of policy because
of the interest shown in it by the respective Governments and at a finan-
cial loss to ourselves.

7. A further point which is iwportant is that the completion of the
new Railway Bridge across the Ganga at Mokameh, will further adversely
affeet the position of I W, T\ on the Ganga by reason of the added faci-
lities by rail.

8. We contend, therefore, that, advantageous as the position would
seem to become by the opening of the route vig Bhagirathi to traffic all
the year round, I. W. T\ is in no position to bear the burden of a toll
charge of Rs. 0. 3. 0 per md.

9. Further it seems to us that I. W. 1. are being asked to bear a
disproportionately heavy proportion of the cost of the Project in view
of the benefits which will be derived by other parties and that a greater
spreading of the cost to the relief of I W. 1%, may be worthy of exami-
nation.

— » N
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In particular, we have in mind the benefits which will doubtless
accrue in respect of i—

(a) Strategic considerations.

(b) Improved irrigation/cultivation of the land adjacent to the
Ganga and Bhagirathi.

(¢) The flushing of the Hooghly for the benefit of ocean vessels
and ocean trade said to be urgently nceded and upon which
the livelihood of Calcutta largely depends.

(d) Consequent upon (c) the benefit to the railways serving Cal-

cutta, the Port Commissioners and to the many public servi-
ces dependent upon the efficiency of Caicutta as a port being
maintained.

() The advantage of greater fresh water supplies for Calcutta
and envirous.

(f) The dependence of the proposed new port at Geonkhali onan
increased flow of water from the Bhagirathi.

The benefit to the provinces of West Bengal, Bihar and Uttar
Pradesh in having alternative ‘means of river transport, the
latter two Provinces being particularly desirous of encourg-
ing and extending the sphere of I. W. T'. operations.

()

We cannot help but feel that the benefits are so widespread as to
suggest that I. W. T\ should not be asked to bear 2 burden which it is not
in a position to carry.

We understand that the economic develop t of Inland Water
T'ransport has been assisted considerably in other countries by the abscuce
of such canal tolls as now envisaged. We refer particularly to the
canals and shiplocks on the Rhine and Rhove rivers where we believe
no tolls are levied for passing L W.T. In the United States of America,
as far back as 1882, the River and Harbour Act stated that :—

“No tolls or operating charges whatever shall be levied upon or
collected from any vessel, dredger or other water craft for pass-
ing through any lock, canal, canalised river or other work for
the use and benefit of navigation ete.””

The tremendous development of I W. I' in these various countries
would appear to justify this policy.
R, P, W—500—10-53
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