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GENERAL
THE TERRITORIAL ARMY (AMENDMENT) BILL, 1952.
Bill No. 17 of 1952.
{ As INTRODUCED IN PARLIAM
A
EILL
Surther to amend the Terriforial Army Act, 1948,

NT)

Bx it enacted by Parliament as follows :—

I. Short title, ~This Act may be called the Territorial Army (Amendment) Act,

! 19:

2. lnsertion of new sections 7A and 78 in Act LVI of 1948.—Afler scction 7 of the
Territorial Army Act, 194 (hercinafter referred to as the priucipal Act), the following

sections shall be inserted, namely :—

““7A. Reinstatement in civil cmploy of persons required to perform: military
service,—(1) It shall be the duty of every emiployer by whom a person who

is requited to perform military service under scetion 7 was employed to

reinstate hiim in his employment on the termination of the military service
in an occupation and under conditions not less favourable to him than
those which would have been applicable to him liad his employment not
Deen so iaterrupted

Trovided that if the employer refuses to reinstate such person or denics his
liability to reinstate such person, or if for auy reason reinstatement of such
person is represented by the enployer to be impigeticalle, cither party
may refer the matter to the preserived anthority and that autbority shall,

j after considering #1l matters which may be put before it and after making

| suck further inqairy into the matter as may be prescribed, pass an order—

(@) exempiing the emploger from the provisions of this secticn, or

) requiring him to rc-employ such person on such terms as he thinks
suitable, or

() requiring him to pay to such person by way of compeusation for failure
to re-ciploy a sum mnot exceeding an amcunt equal to wonths’
remuseration at the rate al which his Iast remuncration was payable
to him by the employer

(2) If any emploser fails to obey the order of sny such authority as is referred
ction (1), he shall be punishakle with fine which
may extend (o one thousand rupecs, and the court by which an employer is
convicted under this section may o:der him (if hie has not already been so
required by the said authotity) to pay to the persou whom he has failed to
re-employ a sum not excceding an amount equal to six months' remuneration
at the rate at which his last remuneration was payable to him Dby the
employer, and any amount so required to be paid either by the said authority
orby the court shall be recoverable as if it werca fine imposed by such
court,

to in the proviso to sub-s

(3) Inany procceding under this section it shall be a defence for an employer to
! prove that the person formerly employed did mot apply to the employer

for reinstatement within a period of two months from the termination of

his military service,
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(4) The Guly imposed by subescction (7) upon an cuiployer o reinstate in his
employment a person such as is described in that sub-section shall attach
to an employer who, Lefore such person is actually required to perform
military service under section 7, terminates his employment in circumstances
such s to indicate an intention to evade the duty imposed by that sub-
section, and such intention stall be presumed until the contrary is proved
if the termination takes place after the issuc of orders requiring him to
perform military service under this Act,

<
g

. Preservation of cerlain rights of persons reguired to perform military
service.—When any person required to perform military service under
section 7 has any rights ander any provident fund or superaunuation fund or
other schieme for the benefit of employces maintained in connection with
the employment he relinquishes, he shall continuc, 50 Jong as he is cngaged
in military service under the provisions of this Act, to have in respect of
such fund or scheme such rights as may be prescribed .

3. Amendment of scction 14, Act LVI of 1948.-~In suk-scction, (2; of scction 14 of
the principal Act, after ciause (d), the following clauses shall be inserted, namely i—

*(dd) specifs the authority for the purpose of the proviso lo sub-scetion (1)
of cection 7A and the mauner in which avy inquiry may be held by bim ;

(ddd) define tise rights under section 78 ;"

STATEMENT OF ORJECTS AND RE

SONS
The Tenitorial Army Act, 1915, does mot at present coutain any provision
affording protection in civil employment to those who join the Territorial Army,
with the result that sofic private employers have found it possible Lo refusc to allow
their employces o 1etain alien on their appointmenis while on duty with the
Territorial Army. These difficnlties were forcseen when the Territorial Atmy Act
was enacted, but it was haped at the time that employers would generally co-operate
with Government in this national effort spd voluntarily cnsure thal no person
suffers either financially or othenwise by joining the Territorial Ar

2. Although many employers have treated their
rously, in this matter, cxperi

employees fairly, even gene-
nee has shown that tiere are many others who are
It has therefore Lecome expedient to amend the
“Territorial Army Act to imposc a statutory liability on the employers to afford
necessary protection in civil cmployment to memlers of the Territorial Army and
and the proposed legislation sceks Lo achieve this purpose,

BALDLY SINGII
N

DrIuL;
The 9l February, 1952,
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Recruitment.

Circular No. 159-51 Caleutta, 23rd July 1951,
From—Bengal Chamber of Commerce.
To—All members of the Chamber.

The Recruiting Officer, Calcutta H. Q. has asked for the
Chamber's further co-operation in the recruitment of men for
the Territorial Army by passing on to members the request for
their assistance contained in the attached copy of his circular®
letter. As an assurance is given in this that the training of
recruits will not interfere with the normal office or workshop
hours of staff members, the Chamber Committee recommend, as
before, that, where pos; es be placed in the way of
employees desiring to join the Territorial Army.

ible, no obstacl

Concessions to staff joining the Territorial Army.

Circular No.28 Caleutta, 31st August 1950.
From—Bengal Chamber of Commerce.
To-—Head of firms.

It will be recalled that in 1948 the Chamber issued re-
commendations to members on the subject of enrolment in
the Territorial Army and suggested that employees should be
encouraged to join by means of certain concessions suggested
by the Government of India.

In the light of developments that have since taken place
and of further correspondence which has been exchanged with
the Defence Ministry of the Government of India, the Chamber
Committee—on the advice of their Industrial Affairs Sub-
Committee-—now recommend that the policy of members in this
matter should he guided by the following conventions which
represent the nearest measure of common agreement acceptable
to the major industries in the Caleutta arca :—

*Not reproduced.
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(1) Exlent of Enlistment

(a) Individual employces to obtain the comsent of the
Management hefore enlistment,

(b) Subject to individual circumstances and to the discretion
of individual employers, permission and encouragement
to enlist ordinarily to be given up to 57 of the staff
but not in the case of key men or cssential personnel.

(2) Ordinary Training

Ordinary parades and other forms of routine training not to
interfere in any way with normal mill, factory, workshop or
office hours.

(3) Camp Leave

(a) Arrangements to be made with the Miiitary Authorities
for individual units to hold their annual camps as far as
possible cither (i) during the 10 days closure under the
Factories Act in the particular industry cr arca from
which the bulk of the recruits in the wnit are drawn
or (ii) during a recognised holiday period such as the
Pujahs ;

(b) Canre Liavi—(four days) on pay and allowances to he
deducted from

Ieave, due utider (a) above or other-
wise, in the case of factory cmployces

and, in the casc of
office staff, from casual or privilege leave duc.
(1) Calling Out In Nid of Civil Potw.r

Special Ieave to be granted with
and allowances,
(8)  Embodiment

Special leave without pay.
(6) Licn on Job

Employees joining the . A. to have a lien on their jobs
when they are called out in aid of the civil power or embodied
for any length of time and to be taken back on the same pay as
thcyA would have drawn according to their grades had they
continued in the regular service of the employer.  “The period of

pay less any military pay

TIE CPERRITORIAT, ARMY (AMENDMENT) BILL, 1932 5

service when called out or embodied not to be treated as a hreak
in service for the purposes of any gratuity or retiving benefit
scheme.

The Chamber has brought to the attention of the Defence
Ministry the desirability of the Territorial Army arrangements
for ordinary training and camps being brought into line with
items (2) and (3) above.

Territorial Army.

Circular No. 259/231 Caleutta, 1th January 1952,

I'rom—DBengal Chamber of Commerce,

To—The Sceretary to the Tovernment of India,
Ministry ol Delence.

1 am dirceted to refer you to the letter No. 8590/0/D 1(a)
dated the 27th November, 1948, which the Ministry of Defence
addressed to Chambers of Commeree in connection with recruit-
ment into, and concessions allowed to employees of commercial
the Territorial ‘Army.  As you
know, empieving interests were asked to agree to the fellowing
measures : —

and industrial concerns joinin,

o
)

(1) that the wages of the employces who join the Territorial
Army will not be cut during the period they are on
training ;

(é2) that when the civil pay of the employees exceeds the
military pay and allowances, the employers will make
good any difference between the two, when the men
are called up in aid of civil power ; and

(#44) that all who wish to join the Territorial Army will be
given an assurance that they will continue to have lien
on their jobs when they are called up or embodied for
any length of time and will he taken back when they
are disembodied from the Territorial Army, without
suffering in any way financially by their service with
the Territorial Army.
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2. The Chamber gave its full support to these recommen-
dations at the time and has on all occasions since then indicated
to its members, and to the trade and industrial Associations
attached to it, the Chamber’s agreement with requests made by
the Army Authorities for their co-operation in encouraging
recruitment and making reasonable provision for absences of
employees from work to attend parades and training camps for
the required period

3. When orders for the embodiment of men in certain
Territorial Army units were issued duting 1951, the Chamber
decided, as a special case, to recommend the grant to these men
of special leave and payment of difference between their civil and
military pay and allowances, notwithstanding the fact that
Government's proposal as quoted under (i7) above was in respect
of men called up i aid of the civil power and that in the case of
those embodied the assurance required under (444) was only that
they should have a lien on their jobs.

4. Asit happencd, the period of embodiment was far in

excess of the Chamber’s expectations or of the apparent necessity ;

morcover many employers were approached during this time by

the Ministry for categorical assurances to their embodied

employees not only that they would allow them to retain a lien
ot their posts but would also make good the difference hetween
their civil and army rates of pay, indicating to the Ministry that
this would be done. Very naturally, many employers so address-
ed desired to know the implications of this coms

t mitment, parti-
cularly as time progressed and their empl

oyees were not released.
5. After long and carcful consideration the Chamber has
decided on hehalf of the interests it represents that it cannot in
the future undertake, zs an obligation, the making up of pay to
embodied employees, irrespective of the circumstances of the
emergency or the period of embodiment, although each such
occasion will be considered on jts merits, In 1]12 light of the
foregoing, Government wil] readily appreciate this alLiIZudc The
fast that the Chamber, on its own initiative, decided last A gust
to facilitate Government’s embodiment arrangements by rec;‘;‘]‘]‘].
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ending such payments to affected employees cannot be regarded
as a precedent which the Chamber will be willing to uphold in
any circumstances, or that employers as a whole would be willing
to accept. As stated, cach such occasion would mneed to be
considered on its merits and circumstances.

Territorial Army.

Letter No. 259/554 Calcutta, 22nd January 1952.
From—DBengal Chamber of Commerce.

To—The Secretary to the Government of India,
Ministry of Defence.

Further to my letter No. 259/238 of the 11th January con-
cerning the embodiment of members of the Territorial Army, I
am directed to bring to your notice the following terms of a notice
served by the Officer Commanding, 925 T & M Coy. (T. A,
Dhanbad, cn the Manager of Messrs. The Tata Iron & Steel
Co.’s Digwadih Colliery :—

Subject : —Courses and Attachment of Terrilorial Army
Recruits.

Further to this office No 10283/6/925A date 30th July '31 the position is clarificd.

(2) While on course and attachments—Government will meet all expenditures,
lodging, boarding, clothing, Travelling expenscs, ete,

(b) Desirable that colliery managements grant them e
absence and make up any difference cf pay Letween A
(c) Periods of absence is 2 to 8 weeks.
(@) Colliery managements ensure continnity of service while on Army
course and attachments for purpose of bouns and other facilities”s
It will be seen that a demand has been made firstly for extra-
ordinary leave of two or three weeks, during which coutinuity of
service is maintained for the purpose of bonus and other faci-
lities ; and sccondly for the employer to make up the difference
between army and civil rates of pay.
The coal industry, as represented by the Indian Mining
Association—one of the major industrial Associations connected
with the Chamber—agreed some time ago to the grant of 5 days
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leave with pay in the case of employees ordered to attend the
annual camps, a principle which has been aceepted by all the in-
dustrial interests in the Chamber. But the mnotice cited above
refers to courses and attachments of Territorial Army recruits
to units of the regular army. This is a new development entail-
ing further absences from work and payments to absent em-
ployees which the Chamber would like to have clarified. The
main question arising is whether these courses and attachments
are in lcu of the annual camp. If so, the period of absence notified
is Jonger than that spent at the annual camp; but in any case
employers could not be expected to grant leave for more than
the agreed period—in this instance 5 days paid leave with casual
leave for the remaining period and an as

wrance that employces
absent on courses or attachments will have a lien on their jobs.

As indicated in the Chamber’s previous letter, the
acceptance of the conditions enumerated in the Defence
Ministry’s letter of the 27th November, 1948 and the Chamber’s
agreement to the payment of the amount of cmployees’ pay and
allowances in excess of Army pay, appears to have created
the impression that employers would be prepared to agree to this
arrangement on all occasions and for any length of time whercin
the army authori

s decide to order employess in the Territo-
rial Army away from their normal vacations. For reasons
which will be obvious to Government, industry and commerce
could not commit themselves to such a wide undertaking.  In
the instance under discussion, the number of men rcquirch to be
released for attendance at courses and attachments is small
and unlikely to interfere with the working of the colliery.
‘That, however, might not always be the case. It
consequence, important to the Chamber and its associated
industrial interests that Government should understand the
employers’ point of view and appreciate that there must be a
limit to the concessions they can grant to tl
the Territorial Army, however much they m;
recruitment. For instance, in the ca
benefits of its statutory honus and prov

is, in

ieir employees in
ay desire to encourage
se of the coal industry the
ident fund scheme are
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obtained by workers putting in the requisite number of atten-
dances, so that if the request of the Commanding Officer 925 E. &
M. Coy. (T. A.)is complied with, the employee concerned would
qualify for bonus payments as well as the statutory allowances
made for leave under section 6 of the Coal Mines Bonus Scheme.

The Chamber desires to co-operate with Government on all
occasions of national emergency and in preparations for such
emergencies ; but would like to have an assurance that the
workings of industry and commerce and the heavy commit-
ments which employing interests have to meet will also be given
due consideration.
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PROPOSED AMENDMENTS TO THE INDIAN COMPANIES ACT. )

Circular No. 112—1951 Caleutta, 7th May 1951.
From—Secretary, Bengal Chamber of Commerce.
To—All Members of the Chamber.

Mo :—The attached Supplementary Memorandum which
the Chamber has submitted to the Company Law Expert Com-
mittee, following the evidence given by representatives of the
Chamber before the Expert Committee on the 15th March, is
issued for the information of members.

Supplementary Memorandum to the Company Law Expert Committee
on points which the Chamber undertook to consider or reconsider
when oral evidence was given by the Chamber’s
representatives before the Expert Committee
on 15th March 1951.

General : Supplementary Note on the provisions which it
is recommended should be introduced into the Indian Comipanies
Act in respect of the enforcement of legal proccedings (Annexure
), Investigation (Annexure I11), Proicction of Minorities
(Annexure X1) and Adminisiration (Annexure XV1I),

It will be recalled that at the hearing of the Chamber’s
evidence on the 15th March, the Chamber’s representatives
advoeated the introduction into the Indian Act of provisions on
the lines of Scetions 164 to 175 and Scetions 210 of the
Lnglish Act, suitably adapted to conditions here.
gested, and the Chamber still strongly urges, action
broad lines because of the apparent iuq)‘ractic
attempt, by means of detailed specific legisl
future the loopholes which exist and musf
dishouest entrepreneur without

They sug-

on these
ability of any
ation, to close for the
t always exist for the
making the Acta source of

ment for th
of those engaged in company man:

It is desirable at the outset of (his suy
to explain what the Chamber 1

continual and unnecessary harass; e lonest majority

agement and  promotion.

pplementary memorandum
as in view,

“—4&5—;—

PROPOSED AMENDME

IS TO THE INDIAN COMPANIES acT 11

Briefly, what is recommended is—firstly—much wider
powers on the lines of the English Act for High Courts, or if
necessary for special Company Courts, to intervene in compauny
affairs, in which connection the Chamber representatives on the
15th March deprecated any suggestion that District Courts
should have these powers of investigation for which they are not
sufficiently experienced and competent,

Secondly, what is visualised is a Central Government
establishment or Commission, under the charge of a Registrar-
General, the functions of which would be to investigate com-
plaints or offences relating to the management of companies,
where necessary to institute proceedings in the High or special
Company Courts mentioned above and generally to deal with
matters not within the scope of the Registrars in the various
States. The latter, in the Chamber’s view, should ordinarily
confine themselves to the work of registration and filing because
(though with notable exceptions) they do not usually have the
very wide experience aud qualifications necessary in the
Chamber’s view for the heavy respousibilities which would attach
under these proposals to the Registrar-General’s establishment.
Nor are the offices of the State Registrars sufficiently staffed as
a rule to cope with these responsibilities. It is, however,
accepted that pending the training of the staff which would
be required for the Registrar-General's establishment, the
Registrars in the States could carry out much of the preliminary
and more routine enquiries and investigations on behalf of the
Registrar-General in cases where complaints are made by an
aggrieved minority of shareholders.

Thirdly, it was suggested by the Chamber’s representatives
that, on the lines of Scction 210 of the U. K. Act, an aggrieved
minority should have the direct right of application to the
Court, such right of application lying with a minimum number
of shareholders (say 200 or 107 of the total number of share-
holders) or with those holding a specified percentage, which it
was recommended should be 107, of the issued share capital of
the company.
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Fourthly, the Chamber recommended that the Central Govern-
ment Authority referred to in ‘secondly’ above should in all cases
work in close consultation with an Advisory Board cousisting
wholly or predominantly of those directly concerned with and
experienced in company management. In that connection the
point was made by a member of the Expert Committee, at the
hearing of the Chamber’s evidence, that prior consultation with
the Advisory Board might stultify the whole investigation owing
to leakage of informaticn or an unsympathetic attitude on the
Board’s part towards the Central Authority’s intention of
instituting investigation measures. The Chamber appreciates
this point and recommends that, while the normal procedure
should involve prior comsultation with the Advisory Board on
the powers to be exercised and the action to be taken by the
Central Authority, in cases of nrgency or where there is reason
to think that the investigation would be prejudiced or unduly
influenced by such prior consultation, the Central Authority
should have power to act at once but should immediately report
on the action taken, and the circumstance in which it was taken,
to the Advisory Board to keep the Jatter in full touch.

Th-ere .are two points which should be amplified in
connection with this suggested machinery for the investigation
of complaints, the institution of proceedings and the enforcement
of the law against dishonest nmnagemcuts‘:

(a) In the contest of Annexure VI (Managing Agents) it
was suggested by the Chamber’s representatives and
is quwv confirmed to be the view of the Chamber that
provisions on the lines of Sections 164/175 and 210
of t})e Tnglish Act could be wide cnough to cover,
for instance, any substantial alterations i;x the control
or management of the managin

g agency company
or of the managed company

s ; where any such
f1te'1atlon has unfairly and materdally prejudiced, or
is likely so to p.re]udme, the interests of the company
or any substantial section of its members.
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(b) In the context of Annexure III (Investigation) it was
suggested on the 15th March, andis now again
recommended for the consideration of the Expert
Committee that, in adapting Section 164 of the
English Act to the requirements of India, the
provisions of the Scction should be so widened that
—(i) all officers and agents of any managing agents
of a company whose affairs are being investigated
should for the purposes of the section be decmed to he
officers and agents of the managed company ; (ii) an
Tnspector appointed to investigate the affairs of a
managed company should have powers to investigate
also the affairs of the managing agency in so far as
may be necessary for the purposes of his fuvestigation
of the affairs of the managed company and to report
thereon so far as may be relevant to the investigation
of the managed company ; and (ifi) the powers to pro-
ceed on the Inspector’s report should be clearly appli-
cable to the managing agents, its directors and officers.

The foregoing general description of the machinery which
the Chamber has in view will, it is hoped, be of assistance to the
Txpert Committee in considering this extremely complicated
and diffienlt aspect of the revision of the Indian Act and
reral of the more

will serve also to explain the background of s
detailed proposals and comments which appear below.

Annexure I—Private Companies.

In dealing with the suggestion contained in Item 2 of this
annexure, namely that “the annual accounts and the balance
sheets of private companies should be filed with the registrar”
the Chamber witnesses advocated (in preference to the U. K.
procedure which involves the difficulty of exempted companies)
the adoption of the recommendation of the Millin Committee
in South Africa, namély that private companies should be
required to file their balance sheets but not their profit and loss
accounts or directors’ reports which are properly confidential,
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Annexure IIT: Ttem 9--“The Registrar may also take the help
of the Police Officer for the purpose of the investigation
because it has been found that investigation by a
Police Officer assists in the quick and efficient
prosecution of the guilly persons”.

If arrangements on these lines are considered necessary as an
accompaniment to the introduction into the Indian Act of provi-
sions on the lines of Sections 164 to 175 of the English Act, the
Chamber would not oppose the idea provided there were reason-
able safeguards against abuse of the powers. It is the Chamber
thinks, very desirable that investigation procccdi’ugs should be
entrusted only to officers of sufficient experience and standing
and that the Inspectors should at least be of the status of
Gazetted Government Officers, In that cvent, the Chamber
as an alternative to the Inspector being accompanied by a
police officer, would favour the Inspector being vested with
the authority of a “Public officer” as defined in the Indian
Penal Code.

Annexure IV—Transfer of shares.

On the 15th March, the Chamber representatives were
asked to amplify in this supplementary memorandum their views
on the suggestion that powers should he given to the Central
Government to require information as to persons interested in
shares or debentures. Reference was made in that conmection
to the provisions of the Income Tax Act which preclude
an Income Tax Officer from divulging information and the
(%lmmbcr was as}:ed for its opinion on the propoesal that provi-
sions on Fllc lines of Sections 172 to 174 of the LEnglish Act
should be introduced. )

After full consideration of this proposa
to something ou the lines of these 1seél?:1]s’ :};Qﬂ?eh
being incorporated in the Indian Act.
p“rpé\:c 2’{1711120;:?0(‘1]1:“’;:\( cheL l::ar;l;g;, ll.lc nmeud:-neut for this
ssions than are desirable and the 0‘“ e et wider repercu-

and the Chamber
suggested amendment with strong disfavour.

amber agrees

English Act

ould view any such

—w;_,

PROPOSED AMENDMENTS TO THIE INDIAN COMPANIES ACT 1§

Annexure VI—Managing Agenls.

Paragraph 2, Item 1: “Managing Agents shall not directly or
indirectly engage themselves in business similar to the
business of the company in which they are
managing agents”.

The Expert Committee will recall that there was consider-
able discussion on the 15th March with regard to the Chamber’s
view that Section 87H of the Act is adequate for this purpose
and calls for no radical amendment. The Chamber represen-
tatives undertook to reconsider the matter and find themselves
in general agrcement with the view that the law should be such
that managing agents should not be in a position to compete with
their managed companies by means of partnerships or through
any private company whether a subsidiary or nct. In other
respects, such abuses as may take place on the part of the
unscrupulous few would, in the Chamber’s opinion, be more
effectively and properly catered for by the introduction into the
Indian Act of provisions on the lines of Section 164 to 175 and
210 of the English Act, already strongly recommended. Inciden-
tally and on a point raised by a member of the Expert Com-
mittee on the 15th March, the adoption of this course would
also provide a remedy should any managing agency house be
suspected of unfairly benefiting any managed company in which
thay had a substantial shareholding compared with one in which
they had a lesser interest.

To attempt to go any further than this by means of specific
detailed legislation would, the Chamber considers, only have the
result of involving honest Managing Agents in unnecessary and
impracticable restraints and interference, and, as is pointed out
in the concluding paragraph of this Memorandum, any revisions
of Section S7H will call for very careful drafting to avoid
such a result. .

Paragraph 2, Item 3 : “Ths appointment of managing agents
in the case of private companies shall be prohibited”.

The Chamber witnesses on the 15th March reiterated their
opposition to this proposal expressed, for the reasons stated, in




16 LAW AND LEGISLATION—GLENERAL

the Chamber’s original memorandum but according to the precis
which accompanied your letter No. 4(22)-CLEC/50-51 of the
16th April, they undertook to cxamine the problem of “‘chain
managing agents” mentioned by Mr. J. J. Kapadia. The wit-
nesses recall the point being raised but had not understood that
their further views ou it were expected. They can only repeat
that such a set of circumstances has never come within their
experience and add the view that if, by such means, malpractices
are perpetrated, the Chamber would certainly have no objection
to suitable measures being taken to prevent them provided the
measures introduced for the purpose are not such as to I=ad to
the harassment of managing agents who do not stoop to these
devices,

Paragrapl 2, Item 4 : “Companies shall not be eligible

for appointment as managing agents”.

The point was raised on the 15th March that in the event
of a public company being managing agents, the existing
management might sell out with the result that the control of
the managed company or companies might fall into undesirable
haunds. The Chamber in this connection wishes to confirm the
view expressed at the hearing that such an eventuality would be
adequately covered by the proposed introduction into the Indian
Act of a provision on thie lines of Section 210 of the English Act
widened to the extent indicated in sub-paragraph (a) on page
2 of this memorandum but with a safeguard to the effect that
the section would not come into operation except at the instance
of a specified percentage of sharcholders or shareholding as
already suggested,

Paragraph 2, Item 12 : “Every managing agency
agreement shall be filed with the Registrar’.

In the Chamber’s original memorandum the necessity for
such a provision was questioned. As stated on the 15¢h March,
the Chamber now accepts the proposal on the assumption that a

copy certified by an officer of the company shall suffice for
the purpose.

\
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Paragraph 2, Item 17 : “Current ascounts with the
managing agents shall be prohibited”.

The Expert Committee will recall in this connection that
the Chamber representatives, in reiterating their opposition to
this proposal, agreed that it woul:l be reasonable to place a limit
en the amount of the current account to be maintained by the
managed company with the managing agents and suggested that
a limit of Rs. 50,000/~ would be appropriate.

Financial inter-relationship of managing agents
and managed companies.

In this context, the Chamber’s representatives undertook
on the 15th March (i) to supply the Iixpert Committee with
particulars of instances in which managing ageuts, outside their
ordinary obligations as managing agents, have come to the
rescue of their managed companies when the latter have been
financially embarrassed and (i4) to examine Mr. J. J. Kapadia's
suggestion that large managing agency group arrangements
might react to the detriment of the other companies in the
group should any one of them, or the managing agents them-
selves, get into difficultics—in which connection he referred to
a Tariff Board Report of 1932, presumably the Board’s report
ou the grant of protection to the Cotton Textile Industry.

As regards (s), Appendix 1 to this supplementary memo-
randum contains a random but fairly representative range of
examples of the type of financial assistance which is frequently
given by reputable managing agents to their managed companies,

On the second of the two questions mentioned above, the
Chamber ventures to submit that though the circumstances
which Mr, Kapadia bad in mind must vary in individual cases
and cach such case would need investigation on its merits, the
general assumption of adverse reactions on the group of com-
panies as a whole is not a criticism of the managing ageuncy
system as such because the same repercussions would be fe.lt on
the individual component companics of any group of fxsso)cmt(.zd
companies not operating through managing agents. The Tariff

3
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Board report to which Mr. Kapadia referred also gives the other
side of the picture, namely the advantages of experience,
expertise and economies which acerue to the managed companies
from the managing agency system ; and it is to be remembered
that in 1982, when the Tariff Board wrote this report, there
was mno prohibition on managed companies lending to their
managing agents whereas since 1937 this has not been allowed.
It is appreciated that since 1937 this provision has to some ex-
tent been avoided by placing money with the Managing Agents
on current account, but the Chamber’s suggestion made above
under item 17 would sufficiently close this loophole. To the
extent to which the financial standing of the managing agents
or of the individual managed companies in the agency, may
affect the others, there is now less scope for the unfortunate
consequences of financial interdependence which Mr. Kapadia
had in mind. In fact, the Chamber feels that omne of the main
advantages of the Managing Agency system is that it does give
the Managing Agents a long-term continuing interest in the
fortunes of their managed companies—an interest which is less
marked in the case of individual mauagers or directors. It is
further suggested that abuses on the part of officers of the Mana-
ging Agents are less likely than in the case of this alternative
form of individual management as there is less possibility of coll-
usion on the part of two or more such officers.
Annexure VII—Directors.

‘The Chamber’s representatives were asked to exanine Sec-
tion 96A of the Canadian Companies Act and Section 78 of the
U. S. A, Securities Exchange Act and to express their views
on the desirability of something on these Iines being introd-
uced into the Indian Act with the object of preventing
Directors from taking undue advantage of their knowledge as
Board members, The Canadian provision requires every Direc-
tor of a public company to furnish an annual return of his in-
terest in the company and stipulates that he shall not “speculate
for his personal account, directly or indirectly in the shares or
other securities of the company”. The U, S. A, Act, which
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requires the submission of returns of beneficial ownership to the
Exchange, provides that any profit realised by the director from
the sale or purchase of the company’s shares shall insure to the
company in certain specified circumstances.

The Chamber fully supports the ideas undetlying these
provisions of the Canadian and U. 8. A. Law but finds it difficult
to see how they could be made effective in India—if indeed they
are at all effective in Canada or the U. S. A. The means of
evading them are so obvious to any one with knowledge of the
ramifications of the stock markets that provisions on the same
lines in the Indian Act would merely result in harassment of an
honest director without in any way deterring the less scrupulous.

Annexure IX— Auditors—Item 12 : At present the auditor’s
report should state whether or not the balance shect ex-
hibits a true and correct view of the company’s affairs.
The words ‘true and correct view' should be sub-
stituted by the words ‘true and fair view' .

At the hearing before the Expert Committee, the Chamber
deligation pointed out that, in their view, it would not be advi-
sable to incorporate, in the Indian Companies Act, a provision
requiring the Auditors to report on whether or not the Balance
Sheet of the Company reveals a “true and fair view” of the state
of the Company’s affairs.

Under the United Kingdom Companies Act, an Auditor is
now required to report on the basis of “true and fair view”, and
experience there has shown that difficulties, which were probably
never visualised by the Legislature, have arisen through the use
of these words.

Thus, provision for Depreciation may be made in mazly
ways. A Company might, in good years have depreciated its
assets very considerably so that they appear in the Accounts at
a value considerably lower than that at which they should appear
if the Accounts are to show a “fair view” of the state of the
company’s affairs. In such circumstances, while the‘ AccounFs
show the true and correct state of the company’s affairs there is
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considerable doubt as to whether they exhibita true and fair
view. This is only one example, but other complications can
easily arise if the word “fair” is introduced, as it might beargued
that a result, obtained by reasonable commercial practice, might
not give a “fair view” at any particular date.

The above remarks are primarily applicable to the report to
be made on Balance Sheets, but apply equally to any report
stating that a Profit and Loss Account shows a “fair” view of
the profits for the year as, to instance once more the position of
Depreciation as an example, it is exceedingly difficult to define
what is a “fair” charge for depreciation in any year.

The Chamber feels, therefore, that no change should be
made in the wording of the report to be furnished by Auditors
either in relation to the Balance Sheet or in relation to the Pro-
fit and loss Account.

Annexure X —Accounts.

The Chamber representatives undertook on the 15th March
to submit in greater detail their views on the recommendation
of the Institute of Chatered Accountants of India with regard
to the contents of the Profit and Loss Account and the form of
the Balance Sheet.

The Chamber is in agreement with the Council that it is
desirable that adequate disclosure should be made in the Profit
and Loss Account, and is generally in agreement with the
Council’s views, )

There are, however, a few matters of detail which it is felt
should be amended.

. (1) In (‘]"K: dr:'r.ft of section 132 sulr-scction (3) there is a
reference to “credits or receipts in respect of extrancous or
?oxl-vxveculrrcnt transactions or trausactions of an exceptional na-
curc:..1 .t appears to the Chamber that difficulties might arise in

E“Sl(. efxug W hc.lher 01: not a transaction is recurring and it is
thought that this provision should he omitted.

Simi i i ise i
nilarly, difficulties may arise in determining whether a

ansaction i ceepti
transaction is of an exceptional nature and provided that it is
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made clear that the gross income from every source is disclosed,
it does not appear necessary to include this provision.

As an example of what the Chamber has in mind there have
recently been shipments of coal by Coal Companies to the U. K.
and it might be argued that these are exceptional and nou-re-
curring.

Tt appears to the Chamber that the whole field is covered if,
in addition to items (ix) and (x) of the Council's recommenda-
tions, there is added a clause on the lines of Section 14 (6) (b)
of Part T of the English Schedule in the U. K. Companies Act,
1948.

Reference is also made to “uon-recurrent and cxceptional
profits” under paragraph (xi) and it is suggested that this should
be omitted.

(2) Some Companies have followed the practice of showing
the cost of sales in place of disclosing purchases, opening and
closing stocks, and the Chamber sees no reason why this alter-
native should not be permitted.

(3) At the same time it is considered that where there has
been amy change in the method f valuation of stocks or
anything of this description which affects profits materially, it
should be shown sepatately in the Profit and Loss Account.

(4) As a general rule the Chamber thinks that, so far as
possible, the Profit and Loss Account should be complete in
itself and mnot confain motes, and therefore that any note is
unnecessary where provision with regard to depreciation has
been provided in a manner other than a normal debit.

The items which the Chamber cousiders all companies
should be required to show in the Profit and Loss Account are
detailed in the draft schedule attached as Appendix IT.

As regards the proposed form  of Balance Sheet, the
Chamber has the following observations to make additional to
{hose contained in the Chamber's original memorandum to the
LExpert Committee.

The Chamber does not agree that it is necessary to lay

down the exact form in which the Balance Sheet of
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any company is to be prepared, but, in the event of 4. The Chamber does not agree that a statement should
its being decided that a form of Balance Sheet should . be attached to the Balance Sheet giving a list of
be prescribed, there are one or two points in connec- companies in which the investment under Group I1I
tion with the proposed form which it is thought have been made, and the other information as
should be altered, some of which have already been suggested in Note 2.

cered i on e o . . .
covered in the Chamber’s original memorandum :— 5. The Chamber cousiders that the information to be

1. Livestock should not be included under the heading glven uudex: 1V, Loans m.l(! Adv?uccs, s quite
“Fixed Assets”, i adequate without any additional information as

suggested in Note 3.
2. The Chamber does not comsider that it should be

necessary to value assets under under Group II at
Cost or at Market Value whichever is less, and in
many cases it might be most undesirable to do
this, e.g., where the investments have heen written
down below cost and market value is above cost.
The position will be adequately covered if it is
made obligatory to show the market value of the
Company’s quoted investments and the value
of unquoted investments as determined by the
Directors. Miscellaneous additional points.

6. Itis agreed that Capital Reserves should be shown
separately in the Balance Sheet, but in many cases
such reserves may or may not be available for dis-
tribution as dividend. As the question of availabi.
lity for distribution as dividend can only be deter-

mined with reference to cach case and to the cir-
cumstances existing at the time of proposed distri-
bution it is considered that the words “not available
for dividend” should be omitted,

(1) The Expert Committee kindly said that they would

. welcome any additional points or suggestions whether embodied
21:1:‘)1;1(1];?‘ ‘:;‘:“;u tos?;‘celfzﬂ'lblc lﬁhe method to be in the Government of India’s original mcmorandu.m or not. At
above that in thg P ﬂ; t has been suggested the present stage, the Chamber has no new poiuts to raise or
material respect in r;) ; and L?SS Account any suggestions to offer except to remark that they are in agreement
Loss A p which 1tems in (llc' Profit and with the following recommendations which are known to have

ceount are affected by a change in the basis been placed before the Expert Committee already : —

of accounting should be separately shown. This
would cover the case of any
method of valuing Stock.
the pro

3. The Chamber does mot consider that any attempt

(@) That persons who are about to have a company
registered should be permitted to reserve the pro-
posed name of the Company for a period of a month
before the memorandum of Association containing
such name is submitted to the Registrar ;

variation in the
fr With this provision and
vision that the mode of valuation must be
. séa;ed against the figure of Stock appearing in the
alance Sheet, the Chamber think i
salang 2 s that - if 4
tion is adequately covered. In any Caséh(: :locssls (b) that it should be permissible for a company, titso
what is meant by the phrase “Market P’ric‘c” is wishes, to submit a type-written or cyclostyled copy
fu‘!Iy explained, great difficulties in interpreting of e Memorand and drficlesof fssosiation ©
this phrase would arise, the Registrar ;
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(c) the copy of the prospectus lodged for registration
should be dated and should be lodged within, say, 14
days of that date and should be issued withina
period of not more than three months from the date
on which it is lodged for registration. If issued after
that, it should be deemed to he a prospectus of which
a copy has not been registered ;

(d) every prospectus submiited to the Registrar for regis-
tration should be accompanied by the written consent
toact of all persons named in it as Auditors, Solici-
tors or Bankers to the Company ;

(¢) to ensure that the prospectus is actually before the
recipient of auy application form for shares offered
to the public by means of the prospectus, the applica-
tion form should be issued with and attached to the
prospectus,

(2) In Ttem 6 of the precis of the Chamber’s evidence,
forwarded with the Expert Committee’s letter of the 16th April,
reference is made to a statement said to have been made by
Sir Paul Benthall, who led the Chambers’ delegation, that a
note would be submitted on the drafting of the amendments
considered to be mnecessary in the Act. There is some mis-
understanding of what the Chamber representatives intended.
According to their recollection, the point arose in conmnection
with the suggested amendment of Section S7H relating to
managing agents competing in (he same business as their
managed companies. In expressing their general views on
that subject, the Chamber delegation emphasised the extreme
importance of accurate and precise drafting should any amend-
ment of this particular section be contemplated.

APPENDIX 1

Examples of assistance given by Managing Agency Houses
to their Managed Companies.
Case A —An Engineering company w!

hich had made reason-
able profits between 1915 when it was flo

ated and the end of

4—§m__
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1919, made heavy losses after the first World War hecause of a
collapse of the metal market. It continued to run at a loss for
the next 20 years although its paid up capital had increased
meantime to Rs. 27 lakhs,  All through this period the Manag-
ing Agents had foregone their commission and had advanced
several lakhs of rupees. The company was reconstructed in
1941 aud is now a flourishing concern. But this was possible
only because the Managing Agents had foregone by cancellation
of loans and the interest thereon and commission a sum exceed-
ing Rs. 15 lakhs.

Case B.—In another case the Managing Agents found it
niecessary owing to the slump following World War I to reconst-
ruct a saw mills and timber company by writing down shares
from Rs. 10/- to Rs. 3/- each after the Managing Ageuts had
agreed to forego a loan of Rs. 8,96,461/- and the interest on it
of Rs. 1,350,582/~ Up to 1938 the Managing Agents continued
to forego interest on their loan and their allowance, totalling
about Rs. 15 lakhs.  They bore the full expense of the Caleutta
office approximately Rs. 20,000/ per annum (excluding rent) and
in June 1939 the shares of the managed Company were again
written down to Re. 1~ On this occasion the Managing
Agents gave up debenture honds held by them to the value of
Rs. 4,08,500/- for cancellation.  Inall the Managing Agents have
suffered to the extent of about Rs. 29,35,000/- quite apart from
the costs of the Caleutta establishment of the company.

Case {.A poper mills company having at the end of
World War I a capital of Rs. 25,85,000/- found it extremely
difficult to carn profits during the slump of the early 1920’s due
to severe competition from imported paper dumped on the Indian
market at prices helow production cost. By 1925 the debit
balance of the company’s Profit and Loss Account stood at ahout
Rs. 36,40,000/-. The Managing Agents at this time proposed
recoustruction and offered to forego the loan of Rs, 30 lakhs
which they had advanced to the company. The face value of
the shares was written down to the extent of Rs. 18 lakhs and
the debits reduced by the amount of the loan which the Maunag-

E
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ing Agents had agreed to forego. In consideration the Maunag-
ing Agents received 175,000 deferred shares of Re. 1/- each.
The company is now a highly efficient and important concern
with a capital of Re. 1 crore due to the action taken by the
Managing agents at a critical junciure in its history. While the
company was in difficulties the Managing Agents also forewent
all remuneration.

Case D.—An inland steamship company which at 30th June
1950 had a subscribed capital of Rs. 12,60,000 had received an
unsecured loan of Rs. 9lakhs from the Managing Agency.
This loan was granted voluntarily and enabled the company to
secure from other sources funds required for continuing opera-
tions without resorting to either voluntary liquidation or sale of
assets which would have meant a serions curtailment of the
company’s activities.

Case E.—A company considerably embarrassed for funds has
hypothecated its assets to a bank. The limit of drawings under
the hypothecation has been reached and the Managing Agents
have advanced the further finance required mainly to cover the
cost of increased production for the fulfilment of Government
indents and requirements, The Managing Agency has no
security other thana reversionary interest in the assets and
they are only covered to the extent of the excess of assets after
meeting the claims of the bank. In addition, collection of
Managing Agency commission has been postponed.

Case F.—The following forms of aid have been given by one
Managing Agency to companies in their charge, in addition to
overdrafts allowed by the baukers of the companies to the fullest
-extent,‘ All cases were directly or indireetly comnected with
industrial development.

(7) Over Rs, 4 lakls was advanced for the repayment of
a debenture loan which could not be met and so
g\ved the credit of the company aud averted liquidat-
ion. When the advance was made the market was
depressed and the company running at aloss. It has

now developed and is the second largest producing
unit of its kind in the country.

g ;
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(2) Durivg the 1930 slump the balancs of debit in
the profit and loss account was about Rs. 3 lakhs.
The Managing Agency loaned about Rs. 4 lakhs
and capital reconstruction was supported by the
Managing Agents in the absence of outside support,
in which they agreed to write off part of the loan.
The company has prospered and is now capable of
undertaking heavy structural work on a large scale.

(3) For an extension of the company’s activities, the total
cest of plant and buildings amounted to Rs. 10
lakhs. No support was fortheoming from the public
and the moncy was advanced by the Managing
Agents. The venture is promising success.

(4) The managed company previously did jobbing work
and was never very profitable. A few years ago it
was decided to remodel the works for quantitative
production. The Managing Agents put at its dis-
posal meney and property to the value of Rs. 15
lakhs. The projects have mnot yet matured, but may
prove profitable and be able to supply highly specia-
lised products previously imported.

(5) During 1944 it was decided to develop a new property.
Costs have been higher than estimated and to enable
the company to meet labilities when its profits were
adversely affected by costly production and when the
shareholders and the public could not be asked for
additional funds, the Managing Agency advanced Rs.
292 lakhs. The loan is sti!l in existence.

Case G.—A company which had been faced from time to
time with financial emharessment was taken over by a Managing
Agency three years ago. It is still running at a loss. With
the object of keeping it afloat and placing it on a better footing
the Managing Agency have granted loans amounting to over Rs.
17 lakhs.

Case H.—An engineering company was affgcted l?y the
severe depression of 1930/31 and had to reduce its capital by
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writing down the value of its shares from Rs. 10/- to Rs. 13
(paid up). Managing Agents made an unsecured loan during
this period. In 1934 the company’s debeuture loan of Rs. 5 lakhs
fell due and was repaid, but subscriptions to a new debenture loan
were inadequate so that the Managing Agents had to increase
their unsecured loan by over Rs. 2 lakhs to provide the necessary
capital. Later the loan was again increased for expansicn of
production. The company progressed and in 1939 proposals for
reconstructions of its capital were adopted : it was able to raise
capital on debentures and since then has consolidated its
financial position.

Case I—The Managing Agents of a company of paper
manufacturers loaned the capital necessary for pioneering the
manufacture of paper from bamboo. During the first eight years
of the Company’s cxistence its average indebtedness to the
Managing agents was over Rs. 15 lakls tle largest overdraft
being Rs. 28 lakhs. The accumulated loans of the Company
during this period were not wiped out until 1933, the first
dividend being paid in 1934, The total dividends paid up to
date represent an average of only 47, per annum. Until Septent-
ber 1927 no remuneration was drawn by the Managing Agents.
A‘ recommendation of the Tariff Board that the company be
given financial assistance from Government hecause of the
importance of pioncering the new paper-marking process, was
%umcd‘ do\\(u, and because of the heavy losses the company was
incurring, it was not possible to raise money from the investing
Publi‘c. V\"{ﬂ.xout the assistance of the Managing Agents dm‘ing
its difficult initial stages, the company would 1ot have survived.

Case J‘-.—Iu consequence of post-World War I inflation the
cost of machinery aud‘p]:mt installed on the incorporation of
a coke comp‘auy, estimates were miuch exceeded. In 1923
e ot et A s
-was able to pay its first divide‘ud3 11‘“‘];“6‘1 ey e
from the Managing Agente ri s . , [s the result of theAadvance
paid up capital—without any 1aSI ° 11"? CXICHf 13 times the

y hope of immediate return—the
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company was saved from lquidation and in World War IT was
able to render valuable service to the Government of India in
the supply of war materials.

QCase K.—The resources of two jute mills which were
situated in an area where there was considerable labour trouble
and which suffered also from the unsatisfactory position of the
industry during 1949/50 and had to be substantially re-cquipped
after the war, were so diminished that after taking into account
the amount they were able to sccurc from hypothecation of
their assets to the Bauks, they owed the Managing Agents Rs.
54,00,000 and Rs. 25,00,000 respectively. At present one of the
companies is still financed to the extent of Rs, 25,00,000 on an
unsecured loan, interest of Rs. 1,37,083 having been waived ;
and in the case of the other, remuneration has been waived to
the extent of Rs. 9,58,625.

Gase L.—Two tea companies incorporated in the U. K. with
Managing Agents in Caleutta are situated in the district where
difficulties of low yicld per acre and consequent increases in the
cost per Ih. of tea, plus costs of supplying foodstuffs to labour
forces, have left the companies with practically no reserves. Ifor
rehabilitation of their gardens, the Managing Agents advanced
sums amounting at the cud of 1949 to Rs. 54,48,000. The
companies’ crops arc now financed by way of Cash Credit
Accounts, but the limit is insufficient for their requirements and
at the height of the scason it is still necessary for the Managing
Agents to advance sums exceeding the Bank’s limits. At one
stage these amounted to Rs. 24,00,000.  Thus the finances have
been improved and loss of capital through forced sale of proper-
ties has been avoided. Interest on the Managing Agents loaus
amounting to Rs, 62,638 has been waived.

APPENDIX II
Draft of oo svnniiveee oo Schedule.

The profit and loss account shall include the particulars set
forth under the following headings:—

1. The gross income before any deduction on account of
costs or expeuses showing separately turnover and
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distinguishing income from investments, dividends
from investments, dividends from subsidiary com-
panies and each other source from which the income
has been derived.

II. The gross expenditure showing separately any

expenditure chargeable under the following heads :—

(¢) the purchases and the opening aud the closing
trading stocks or, alternatively, the cost of sales.

(ii) Provision for depreciation on fixed assets.
) Interest on debentures and other fixed loans.
Amounts provided for taxation on profits.

Am.ounts provided for the redemption of (a) share
capital and (b) loan capital.

N Provici X s
(vi) Provisions for losses of subsidiary companies.

(vii) The total of the amounts paid as remuneration

to the Managing Agents, if any, whether as fees,
percentages, or otherwise ;

(vii) The total of the amounts paid, whether as fees,
percentages or otherwise, to the Directors as
remuneration for their services

: and where a special
resolution of the

company so requires to the
f If any Director of the company is by
virtue of the nomination, whether direct or indirect,
of that company, a Director of any other company
any remuncration or other
by him for his ow:

Manager.

emoluments received
: 1 use, whether as a Director of,
or rwise i i i

otherwise in connection with the management

of, that other company, shall he shown in a note

at the foot of th
¢ account or in a statement
attached thereto ; e

(42

The aggregate amounts of
to Managing i

,,(; xfxngmg Agents, Directors or former Mana-
hn]g gents or Direetors of (he cempany, (1) as
such and (2) otherwise, for loss of oﬂice’ or in

any compensation paid

ﬂ
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VI

1v.

VIL

VIIL

connection with or arising out of their retirement
from the company or [rom any other company
of which the Director isa Director by virtue of
the nomination, whether direct or indirect of the
company sub-divided to show the amounts paid
respectively.

(@) by the company ;

(b) by such other companies ; and

(c) by any other person.

(x) The aggregate amounts of any pension paid to
Directors or former Directors of the company, (1)
as such and (2) otherwise, sub-divided to show the
amounts paid respectively ;

(a) by the Company—

(b) by any subsidiary company ;

(¢) corresponding figures for the immediately prece-
ding period.

Any profits or expenditure applicable to any previous
period if material.

The aggregate, if material, of amounts withdrawn
from reserves.
The aggregate, if material, credited in respect of
provisions made for specific Habilities contingencies or
commitments no longer required.

Any material respects in which any items shown in
the profit and loss account are affected by any change
in the basis of accounting.

Dividends paid or proposed, disclosing whether such
amounts are stated before or after deduction of
income tax.

Corresponding figures for the immediately preceding
period or, where the account is for a half-yearly
period, for the corresponding period in the imme-
diately preceding finaucial year of the company.
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INDIAN COMPANIES (AMENDMENT) ORDINANCE, 1951

Circular No. 73-AC. daled 31st July 1951 issued by the
Associated Chambers of Commerce of India to its Cons-
tituent  Chambers, reproducing B.C.C. letier
No. 5603 of 31-7-51 o the Government of India,
Ministry of Finance.

The Chamber Committee have given their consideration to
the above-mentioned Ordinance and wish to invite Government’s :
attention to certain points which to their mind detract from the
purpose for which it was issued.

2. Clause 2 of the Ordinance places a restriction on the
amendment of articles relating to appointment of directors, and
covers companies not under managing agents which naturally
therefore extends to include managing agency companies them-
selves. It asks, by the total prohibition placed therein upon any
changes or variations in agreements that, for instance, if a
managing director wishes to retire and thus vary his agrecment,
this would not be permissible without the approval of Central
Government. Again, it also asks that the approval of Central
Government should he accorded to an increase in the remurera-
tion attached to the post of the managing director or any other
director.  The Chamber feel that it caunot be Government's
intention so to burden the Advisory Commission appointed
under  Section 2898, and they would therefore ask for
Government’s reconsideration of Section 86] so that it
be re-worded or amended in such
points of the foregoing nature.

may
manner as will exclude

3. They next turn to Clause 4 of the Ordin,
point out that it does ot cover cases v ¢ to the Board
of Directors having become hostile, the admims\tmtiou of the
company’s affairs is rendered impossible and e managing
agent left with no cption but to resign, nor does it cover cases
where the managing agents are foreed to resign office or
attempts made to force them so to do. Accordingly the

Chamber would suggest the addition of the words “and by the
Central Government” in Seetion S7B(F).

ance and would
here, ow;
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4. Scction 87BB, vide Clause 5 of the Ordinance, makes it
impossible for any transfer of shares in the managing agent
company to take place without the approval of Central Govern-
ment. It further has the effect of automatically cancelling all
managing agency agreements should such transfers be regis-
tered without Government'’s approval. The Chamber again feel
that this was not Government’s intention and therefore suggest
for consideration that the word “constitution” where it appears
in the phrase “no change in the constitution of the managing
agent” should he replaced by the words “controlling interest”,
The Chamber suggest that this would enable transfers of shares
not amcunting toa change in the controlling interest of the
managing agent being permissible without Government’s appro-
val, and further that it would render unnceessary the Lxplana-
tion to Section 87BB  which, if Government agreed, could
therefore be deleted.

5. Reference is invited to Clause 7 of the Ordinance and
in particular to Section 153C(2) (a). The words “the member”
where they appear in the opening phrase of the section in ques-
tion should be, the Chamber suggest, replaced by the words “a
member or members”.

G. It would be appreciated if Government would be so
good as to give this matter their urgent consideration.
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INDIAN COMPAHNIES (AMENDMENT) ACT, 1951.
Cireular No. 231-1951.—Caleutta, 28th September, 1951,

T'rom—Secretary,
Bengal Chamber of Commerce.

All members of the Chamber.

The Indian Companies Amendment Act was passed into
Jaw on the fourteenth day of September 1951 from which date
the Indian Companies Amendment Ordinance was repealed. A
copy of the-Act is forwarded for members’ information together
with a copy of the form that has at present to be submitted to
Government in quintuplicate when any application is being
made,

Application for approval under the Act has to be made to
Government in the following circumstances :—
1. Directors and Managing Directors.

(a) When it is proposed to amend the Articles of Associa-

tion of a Compeny or vary an Agrecment—

() relating to the appointment of a Managing Dircctor
or the appointment or clection of a Director not
Hable to retire by rotation ; or
(i8) where the amendment or variation purports to
increase or has the effect of increasing, whether
direetly or indirectly, the remuneration
Managing Director or any other Director.

(b) Where the numle

of a

h of Directers is proposed to be
inercased in exeess of the number provided for in the
Articles of Association. l

(¢) Where it is proposed to r

it fe propuscd t ‘;x]»ltoiut;xf\cr the 2lst July
951 a Managing Director in place of the Managing
Direetor holding office on that date if the terms of
such re-appointinent purport to inerc or have
the QITCC( of increasing the remuneration that the
Managing Dircetor was reeciving immediately before
such re-appointment. )
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(d) Any amendment in the Articles which purports to
increase or has the cffcet of increasing, whetlier
directly or indircctly, the of the

Managing Director or auy other Dircctor.

remuneration

N. B.~No approval unicr the above is required in the of % Trivate

. A'so no
)

invoived.

2. Managing Agents.

(a) Any amendment in the Articles of or any variation
in an Agreement which purports to extend or has
the cffect of extending the term of “office of the
Managing Agent holding officc as such on the

21st July, 1951,

(b) The following are considered under Secction 87 BB of
the Act to be changes in the constitution of the
Managing Agent and require the approval of the
Central Government -

(i) Where the Managing Agent is a firm, by a change
amongst the Partners of the firm whether caused
by retirement or replacement of any of the
Partuers or by the introduction of a new Pariner
save and except where the change amongst the
Partuers is caused by death or retirement by

efflux of time.

Where the Managing Agent is a Company, by a

change amongst the Board of Dircetors or Managers

thereof whether caused by retirement or replace-
ment of any Director or Manager or by the intro-

duction of a mnew Director or Manager or by a

change in the registered ownership of the shares

and except in the following circumstances

(i)

save
namely —

(1) Where the change amongst the Board of Directors or

Managers is caused Dby the death or retirement by efllux

—
f \




LAW AND LEGISLATION—GENERAL

of time of any of them or the change is caused by death

of a shareholder of the Managing Company.
N. B.~Clarification is belng soaght from Government regarding the implica.

tion of the word “change”. The Chambar's lezal advisers consider

that the word implics replacement of onc person by another and not
just a changecaused by the retirement of a person who is not
replaced but Gavermment may, of course, take the contrary view.
(b) Where the Managing Agent is a Public Company whose
s]m)res are dealt in or quoted ona Principal Stock Es-
change in India, a change in the registered ownership
of the shares shall not require Government approval
unless Government publish a Notification to this effect
in the official Gazctte.

(iil) Where the Managing Agent is a Private Company
by the conversion thereof to a Public company.

(¢) The appointment of a Managing Agent of a Company

for the first time after the 21st July 1951.

(d) Any amendment in the Articles or any variation in
any Agreement relating to the appointment of the
Managing Agent, which increases or has the effect
of inereasing, whether dircetly or indirectly, the
remuneration of the Managing Agent.

(¢) The re-appointment after the 2Ist |

; uly 1951 of a
Managing Agent hol

ding office as such on that date,
or the appointment of o new Managing Agent in
place of the Managing Agent

holding office as such
on that date or thereafter

provided that no approval
for the above shall e required in the
Company unless it
Company.

case of a Private
Is the subsidiary of a Public

3. Before any application for
Central Government on the form
issue a general mnotice

indicating the nature of
1notice once in the

approval is made to the
enclosed the Company must
not individual notices to the members
the approval sought and publish such

principal Indian langua tate i
i P . 4 age of the Statein
which the registered office 1s situate in newspaper circnlated in

;——“___
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that State and once in an English language newspaper similarly
circulated and copies of the notification duly certified by the
Company shall be attached to the application for approval.

4. Complaints may be made to the Central Government
by a Managing Agent, Managing Director or any other Director
of the Company on the grounds that, as a result of a change in
the ownership of the shares held in the Company, a change in
the Board of Directors is likely to take place which, if allowed,
would affect prejudicially the affairs of the Company. If the
Central Government, after making enquiries, is satisfied that it
is correct to do so it may make an Order that no resolution passed
or action taken to effect a chauge in the Board of Directors after
the date of complaint shall have effect unless confirmed by the
Central Government.

5. Section 153C gives power to a person who has obtained
the consent in writing of not less than 100 members of the Com-
pany or mot less than one-tenth in number of the members,
whichever is less, or toa member holding not less than one-tenth
of the issued share capital of the Company, to apply to the Court
on the grounds that the affairs of the Company are being con-
ducted in a manner prejudicial to the Company or in a manner
prejudicial to some of the members of the Company.

On such an application, if the Court is of the opinion that
the affairs of the Company are heing condueted as aforesaid and
that to wind up the Company would unfairly and materially
prejudice the interests of the Company or any part of its mem-
bers, the Court may with a view of bringing to an end the mat-
ters complained of make such Order as it thinks lit and such
Order may provide for—

(@) the regulation of the conduct of the Company in
future ;

(b) the purchase of the shares or interests by any mem-
Dbers of the Company or auny other Company ;

(c) a reduction in the Company’s capital ;
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(d) the termination of any Agreement betiveen the Com-
pany and its Manager, Managing Director or any of
its other Directors.

The above does not purport to be a full summary of every

provision of the Act, but it is desigued to give members details of
the circumstances and matters which require the approval of the
Central Government.

6. All applications to the Central Government should be
addressed as follows :—

B. K. KAUL, Esg, 1¢C.8.,
Deputy Secretary.

Department of Economic Affairs, Ministry of Finance,
Government of India, New Delhi.

7. As regards the form of application appended® to this
Circular—which was the one in use under the former Ordi-
nance—the Chamber is at present in touch with the Gevernment
of India in an endeavour to arrange for its replacement, under
the Rules to be issued under the amendment Act, by a series
of simpler aud more appropriate application forms designed to
cover the circumstances in which for example (a) there isa
change in the controlling interest of a Company (b) application
is made for the approval of share transfers mnot involving a
change of control, (¢) application is made for the approva} of
changes among the Partners or Board of Directors and (d) appli-

callo‘u is made for the approval of changes in the remuneration
of Directors.

* Not reproduced.
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THE INDIAN COMPANIES (AMENDMENT) ACT, 1951,

BE it cuacted by Parliament as fallows :—

1. Short titlo.
Act, 1951

2, Insortion of now soction 86J in At VII of 1913. -After section 861 of the Indian
Companics Act, 1913 (hercinaiter ref
section shall De insested, vamely :

his Act may be called the Indiwm Compani

(Amendmest)

ed to as the principal Act) the following

86 J. Restriztions ou appointment. rerpbointment and number of divectors,
their remuncration ctc.—7) Notwithstanding anything to the contrary
contained in any other provision of this Act or
agreement with any, compans—

{a) any amendment in the articles or any variation in the

1 the artizles of, or any

cement —

(i) which relates to the appointment of a managing dire:tor or the appoint

ment or elexticn of a director uat lible to retire by rotation : or

(#4) which purports to increase or has the effect of increasing, whetiier direetly
or indirectly, the remuuération of a managing director or any ofher
director, or

() any increass in the number of directors provided for in the articles, exeept
where the increase is within th> maximum limits permissible under the
articies as in force on the 21st day of July, 1951, or

() the appointment of a managing directer for the first time after the 21st day
of July, 1951, or the reappointment after the said date of a managing
director holding office as such on that date or thereafter, if the terms of
such reappointment prport Lo in‘rease or have the effect of incraasing,
whether directly o indirectly the remuneration (hat the managing director
was receivirg i before such i . shall be void
unless approved by the Central Govermment.

(2) Where a complaint is made to the Central Government by the managing agent,
rector of a company that as a result of a change in
in the board of directors is

managing director or any other
thie ownership of the shares held in the company
likely to take place which, if allowed, would a s of the
company, the Central Government may, if after such inquiry as it thinks fit to make
it is satisfied that itis just and proper so to do, by order dircet that no resolution

passed or action taken to effect a change in the board of dircetors after the date of the
all have effeet unless contirmed by the Central Government and any such

Uistanding anything Lo the contrary contained in any

complaint

order shall have effect noty

other provision of this Act or in th
(4) Nothing contained in this section shall ¢

lic company.

private company unless

T

it is a subsidiary company of a
After section 874 of the
1y = —

3. Insortion of mew soction 87AA in Act VII of 191
principal Act, the following section shall be inserted,

$7AA. Restrictions on cxfension of term of offics of managing agents—Iu the
ging agent, any amendment in the
articles of, or any va ¢ agrecment withh, the company which
purports to extend, or lias the effect of extending, the term of office of
ingr agent holding office as such on thie 2Ist day of July, 1951, shall,

I
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notwithstanding anything to the contrary contained in any other provision
of this Act or in the articles or agreement, be void unless approved by the
Central Government.
Provided that nothing contained in this section shall apply to a private
company unless it is a subsidiary company of a public company.”
4. Amendment of soction 87B, Act VIIof 1913.—After the proviso to clause (¢)
of section 87B of principal Ast, the following further proviso shall bhe inserted,
namely :—

“Provided further that in tie case of public company managed by & mnaging
agent, a transfer of his offie by the managing agent shall e voil unless
the approval of the Central Governmment is also obtained. "

5. Insortion of New section 87BB in Act VII of 1913.—After section £713 of the
principal Act, the following seztion, shall be inserted, namely : —

“STBB. Restrictions on chnge
(1 Notwi

Act in the case of a public company managed by a managing agent which

the constitution of a managing agent

thstanding anything contained in any other provision of (his

is a firm or a company, no change in the constitution of the manaying
agent shall have cffect unless approved by the Central Government and
every such firm or company shall cease 5 he entitled (o act as such
managing agent from (he date of such change until the approval of the
Central Government is obtained,

Explanation 1—Subjeet to the esceptions contained in Bxplanation II, a
change in the constitution of a managing agent takes place in any of the
following circumstances, namely :—

(@) where the managing agentisa finm, by o change among the partners
of the firm, whethier caused by the e

ment or replacement of any
of the partners o by the introduction of a new parter as the case may be,
(89 where the managing agent is a company, by a change among the hoard of
directors, or managers thereof, whether caused by the setirement or
replacement of any director or manager of by the introduction of 4 new
director or manager, a8 the ease may be, or by a change in the registered
ownership of shares in the company,
(e) where the managing agent is o pr
thercof into & public company.

vate company, by the comversion

Explanation 11~No change in the constitution of

4 managing agent shall be
deemed to have taken place in

any of the following circumstances, namely —
(a) where the managing agent is o firm by a change among the patners of
the firm caused by the death or setirement by efflux of time of o partner,
(0) where the managing agent is a company by a change among the hoard of
directors, or managers caused by the death or retirement by efllux of time
of any of them or a change caused by the death of any sharcholder of the
managing agency company,
(2) Notwithstanding anything

contained in sub section (1),
the constitution of the mauaging

agent, which is
whercof are for the time being dealt in or quoted on
India, is due ton change in the registered oy
nothing contained in that sub-section sharl

Central Government, by notification

where the change in
& public company the shares
the principal stock exchanges of
nership of the shares held therein,
shall apply to the managing
in the Oficial Gagetge,

agent unless the
otherwise directs, and
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any such nolifieation may provide that with effcet from such date as may be specified
therein every such managing agent shall cease to be entitled to act as such wntil the
approval of the Central Government s obtained to the change.

Provided that no such notification shall be issued unless the Central Government
iscof opinion that the change is of sucha nature that it has affected o js
affect prejudically the affei
ing agent.

likely to
s of the company which is being managed by the manag-

6. Insortion of new soction 87CC in Act, VIIof 1913.—After section S$7C of (he
principal Act, the following section shall be inserted, namely :—

"'$7CC. Restrictions on amendument of articles or agreement yelating to appoint-
sent or renuneration of managing agents cte. (1) Notwithstanding anything to
the contrary contained in any other provision of this Act or in the articles of, or agree-
ment with, any company,—

(a) The appointment of a managing
after the 2ist day of Jul

gent for the company for the first time

(0) in the case of 4 company managed by a managing agent,

(i) any amendment ir the aticles of, or any variation in
the company w

¥ agreement with
I relates Lo the appointment of the managing ageat
or which purports to increase, or las the cffect of increasing,
whether directly or indirectly, the remuncration of the managing agent
miavaging director or any other director, or

(i) the reappointment after the 2ist day of July, 1951, of n managing
agent holding office as such on hat date or the appointment of a new
managing agent in place of the managing ageat holding ofice as such on
that date, or thereafter. shall Le void unless approved by the Central
Government.

(2) Nothing contained in this section shall apply toa private company unless
itis a subsidiary company of a public company.

7. Insortion of new coctions 153 and 163D in Act VIIof 1913.—In Part 1V of the

principal Act, beiore section 154, the following
namely :

ing and scctions shall Le inserted,

“Alternative remedy to winding up in cases of mismanagenicnt or oppression

183C.  Power of court to act when company acts ina prejudicial manner or
ofpresses amy part of its members.—(1) Without prejudice to any other action that
miay be taken whether in pursuance of this Act or any other law for the time being
in force, any membey of a company who complains that the affairs of the company
are being conducted—

(a) in a manner prejudicial to the interests of the company, or

(5) in a manner oppressive to some part of the members (incIAu(ling. himself)
may make an application to the coust for an order under this section,

(2) Ana
ment if it is

6

pplication under sub-section (1) may also be made by the Central Govern-
satisfied that the afiairs of the company are being conducted as afores

AN

EEICT
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(3 Noapplication under sub-section (1) shall be made by any member, unless—

(@) in thic casc of a company having a share eapital, the nember complaining—

(i) has obtained the comsent in writing of not less than one hundred i
number of the members of the company or not Jess than onc-tentl in
number of the members, whichever is le:

L or

(i) holds not less than one-tenth of the issued share capital of the company
upou which all calls and other sums duc have been paid ; and

(8) in the case of a company uot having ashare capital, the member com-

plaining has obtained the consent in writing of not less than one-fth

in number of the members, and where there are several persons having the

same interest in any such application and the cendition specified in clause

(a) or clause () of this sub-scction is satisfied wi

th reference (o one or
more of such perscns, any one er more of them may, with the permission
of the court, make the application on behalf of, or for the benefit of, all
pessons 5o interested, and the provisions of rule 8 of Order 1of the Fisst
Sehedule to tie Code of Civil Procedure, 1903 (Act V of 1£08) shall apply
to any such apyl applics to any suit within the meaning of
that rule,

(4) 1f on any such application the court is of opinion—
(a) that the company’s affairs are heing conducted as aforesaid, and
(b) that to wind up the company would unfairly and materially prejudice the
interests of the o 1y or any part of i
facts would
itis

members, but otherwise the
stify the making of & winding-up order on the ground that
just and eguitable that the company should he wound up.

the court

1 aview to bringing Lo an end the matters compla
such order in relation thereto as it thinks fit.

ed of, make

() Without pre;

A dice to the generality of the powers vested in @ court under
sub-section (¢), any order made under that sub-scction may provide for—

(@) the segulation of the conduct of the company’s affairs in future

) the purehase of the shares or interest of any members of the compan

by
other members thereof or by the company ;

(@ in the case ofn purchase of shares o1 interests by the company being a

ompany having ashares capital, for the reduction accordingly of the
company’s capital or otherwise ;

=z

the mmunn\\m, of any agrecment, howsoever arrived at, between the
company and its mavager, managing agent, 1 ng director or any
of its other directors

() the termination or revision of any ngreement entered into hetween the

company and any petson other then any of the persons referred Lo in
clause (d), provided that o such agreement shall be terminated or revised
except after due notice to the Parly concerned and, in the case of the

revision of any such agicement, after o) e consent of the parl
: . obtniring
R, < the con
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(/) the selting aside of any transfer, delivery of gods, payment, execntion
or othier act relating to property made of done by or against the company
within three months before the date of the application under sub-scetion
(1), which would, if made or done by or against an individual, le decned
in his insolvency to be a i

(6) Where an order under this scction makes any alteration in, or
the memorandum or articles of any company, then notwithstanding
contained in any other provision of this Act, but subiect (o the provisim of the order,
the company concerned shall ot have power withoul the leave of the court £ make
any further alteration in, or addition Lo, the memorandum o articles inconsistent with
the provisions of the order but subect Lo the foregoing provisions of Lhis sub-sect
thie alterations or additions made by the order shall have the same effect as if duly
made by a resolution of the compuny, and he provisions of this Act shall apply Lo the

memorandum or articles as so altered or added to accordingly.
section altering or adding to,

(7 A cert'fied copy of every order under
i leavs Lo aller or add to. Uie memorandum or articles of any company shall,
awy Lo the

or g
within fifteen days after the making thereof, be delivered by the com
registrar for registration, and if a company makes dcfault in complying with the
provisions of this sul-section, the company and every officer of the company who is
in default shall he pun’shable with fine which may extend to five thousand rupees,
(8) Tt shall he lawlul for the court upon the application of any petitioner or of
any respondent to a petition under this section and upon such terms as to the eourt
appeats just and equitable, to make any such interim order as it thinks fit for regula-
ting the conduct of the afairs of the company pending the making of a final order

in relation to the application,

(9) Where any manager, managing agent, managing director or any other
director or any other person who has not heen impleaded as a respondent Lo any
1o be made a party theret, the court sh
necessary in order to enable the

application under this scction applics
i it in satisfied that his presence before the court i
comt effectually and completcly to adiudicate upon and scttle all the questions

ication, direct that the name of any such person be added to the

involved in the apy
application.

(1) Tn any case in which the conrt makes an order torminating any agros nent
between the Company and its manager, managing agent or managing director or any
¢ may be, the court may  if it appears L it that the
ging directr or other dircetor, as the cass may be
intable for any moucy of property
Lin relation

of its other directors, as the ca
wanager, managing agent, man
has misapplicd or retained or hecome luble or ace
of the company or has heen guilty of any misfensance or breach of tru
to the company, compel him to repay or restore the mozey or property of any part
Uiereof respectively with interest at such rate as the court thinks fust or to contribute
such sums to the assels of the company by way of compensation in respect of the
misapplication, retainer, misfeasance or breach of trust as the court thinks just, and
(e provisions of sections 235 and 236 of this Actshall apply as they apply toa

company in the course of heing wound up

Eaxplanation—Yor the purposes of this scction, any material change after the
205t dny of July 1951 in the control of a company, of in the case of a company having
amanaging agent in the compos’tion of the managing agent which is a firm or in
e control of the managing agent which is a company, may be deemed by the
court 1o he a fact which would justify the making of a windiug-up order on the
ground that it would be just and equitable that the company should be wound up.
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Trovided that the court is satisfied that by reason of the change the interests of
the company or any part of its members are or are likely to be unfairly and materially
prejudiced.

158D, Effect of termination of agency ete,~ (1) Where by
virtue of an order made under sub-section (5) of scction 153C an agreement between
acompany and ite manager, managing agents, managing director or other director
a8 the case may be, is terminated or any other agreement is terminated or revised,— -

(a) the order shall not give rise to any claim on the part of the manager,
managing agent, managing director or other dircetor, as the case may he,
for damages or for compensation for loss of office or otherwise, whether
the claim is made in pursuance of the agreement or otherwise,

(b) the order shall not give rise to any claim on the part of any other person
for damages or for compensation for the terminution or revision of any
other agreement, and

(¢) no mannger, managing agent, managing director or other director or any
associate of such managing agents shall, without the leave of the court,
be appointed or reappointed or be entitled to act as the manager, managing
agent, managing dircctor or dircctor of the company for a period of five
years from the date of the order.

(2) 1f any person acts as the managing agent or manager of a company in
contravention of the provi

ous of this scetion, such person, and in the
case of a company each of its directors, shall he punishable with imprison-
ment for aterm which may extend to one year, or with fine which may
extend to five thousand rupees, or with hotl,

(3) No court shalt grant Ieave under this section unless notice of the application
has Been served on the Central Government and the Central Government
han been given an opportunity of heing heard in the matter, {
planation—In this section, the expression *
means—

sciate of a managing agent, - |

{a) auy firm of which the managing agent is a partnes ;
(b) any partner of the monagging agent ;

() auy private company in which the mane

sing agent or any partner of the
IMANAKING agent or auy officer of the managing agent is a member, director,

managing agent or manager ;

(@) in the case of a managing agent which
company of the managing
of manager of the manay
managing agent ;

a company, any subsidiary
sent and any director, managing agent
agent or any subsidiary company of the

(€) where the managing

aent s a private company, any director or any
member thercof ;

(7) any company of which the mang
With auy pastner of the g
isa company,

' agent, whether alone or together
| g agent, and where the managing agent
any director of the managing 1Lis entitled to exercise,

or control exrci
Tol the exercise of, one-quarter or more of the voting power at
uny gencral meeting. :
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5. Insortion of now scotion 289B fn Aot VI of 1013, —After scetion 259A of the
principal Act, the following scction ahall be inscrted, namely,—

289B. Potwer of Central Government to appoint advisory commission and fo

make rules i rospect of certain malters—(1) Tor the purpos

in relation to any matter arising ot of scction 86J, section $7AA, clause

(e) of scction 871, scction 871B, or section 87CC, the Central Govermment

may constitute o commission consisting of nol more than thrce persons

nlone of them to be the chairman

of advising it

with suitable qualifications and app
thereof.

(2) Itshallbe the duly of the commission to inquire into and advise the
Central Government on all applications for approval made to the Central
Govermment under any of the sections referred to in sub-section (1) aud
on all other matters which may be referred to it by the Central Govern.
wment under any of the said sections,

(3) Yivery application for approval made to the Central Govermment under
any of the sections referred to in suirsection (1) shall he in such form as
may be prescribed,

(#) Before any application for approval is made to the Central Government,
there shall he isaued by or on behalf of the company a general notice to

ndicating the nature of the approval sought, and such notice

shall Le published once in the principal Indian laguage of the State in

the members

which the registered office of the company is situnte in a newspaper
cireulatin

in that State, and once in Iinglish in a newspaper similarly
cireulating and copies of the publication duly certificd by the company
shall he attachied to the application for approval :

Trovided that nothing in this sub-section shall apply Lo a private company
which is not the managing agent of public a compan

(5) ¥or the purpose of making any ingu
may—

under this scction the commission

(a) require the production before it of any hooks or other documents in the
possession custody or control of the company relating (o any matter
under enquiry ;

(b) call for any further information or explanation if the commission is of
opinion that such information or explanation is necessary in order that
the hooks or other documents produced before it may afford fully
particulars of the matter to which they purpost to selate ;

{e) with such assistance as it thinks necessary inspect any hooks or other
documents so produced and make copies thereof or take extracts
therefrom ;

(d) require any manager, managing agent, managing director or any other
director or other officer of the company or any sharcholder or any other
person who, in the opinion of the commission, is likely to furnish
information with respect to the affairs of the company relating to any
matter under inquiry, to appear hefore it, and examine such person on
oath or require him to furnish such information as may he required and
administer an oath accordingly to the person for the purpose,
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(9 If any pers sn refuscs or neglects to produce any baok or other documents
in his poss:ssion or custody which he is required to produce under this
section or to answer any guestion put to him relating to any matter under
inquiry, he shall be punishable with imprisoument for a term which may
extend to two years and shall also be Hable to fine. °

No suit or other legal proceeding shall lie against the Centra! Govermment
the commission or any member of the commission in respect of anything
which is in good faith done or intended to be dome in pursuance, of this
section or the sections referred to in sul-section 1 or of any rule or orders
made thereunder,

. Ropoal of OrdimanceIII of 1951.—(7) The Indian Companics Amendment

Ordinance, 1951 11 of 1951 is hereby repeated.

(2) Notwithstanding such repeal, anything done or any action faken in the

cxercise of any power conferred by or under the said Ordinance shall be deemed to

Tave been done or taken in the exercise of the powers conferred by or under this Act,

as if this Act were in force on the day on which such thing was done or action was
taken,

w
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INDIAN MERCHANDISE MARKS ACT.
Notification 8. R. 0.—440.

SRO-410.—1In excreise of the powers conferred by sub-section (1) of section 124
of the Tndian Merchandise Marks Act 1859 (IV of 1889), and in supersession of the
notificalion of the Central Government in the late Ministry of Commerce, No.
S.R. 0. 436 dted the 2nd September 1950 the Central Government, being couvinced
onenquiry that it is uecessary in the public interest so to do, direct as follows : =

1{a) Subject to the provisions of sub-seztion (5) of the snid sextion, the classes
of goods specifie 1 in column 2 of the schedule hereto annexed shall on and
after the Ist January, 1952, on importation (where the goods are imported)
and at the timc of sale, whether by wholesale or retail, have applied to
them in the English language an indication of the country in which they
were inade or produced in the manter specified in the correspending entry
in column 8 of the said schedule.

(b) Where such goods are made or produced in one country and packed in
containers made or produced in ansther, the indication shail specify such
countries.

(c) Where such goods are partly or wholly made or produced in one country
and partly made o produced or finished or processed or cmbellished or
completed in ancther conntry or other countries the indication if expre-
seed as *“*Made abroad'’ or *'Foreign Made' or “Manufacture of different
countries outsice India’ shall be deemed to be suflicient for the purposes
of this votification.

Where such gocds are produced in a foreign country but processed or
embellished in India, the cotntry of origin and the words ''Processed
in Tndia” shall be jndicated.

Where due Lo the smalluess of the size of the goods or otherwise it is
fcable Lo mark the country of origin on the goods themselves, or where it is
not possibe to do so without adversely affecting the quality of the goods, or without
unduc expenditure, the indication may be applied on the wrapger, ccntainer or label
attached,

3. In this notification :—

(a) T'he expression 'Conlainers or coverings'’ includes a wrapper, cover, band,

packet, box, carton, capsule, stopper, cork, top, frame, case, tin, can, phial,

| bottle, jar, vessel or any other covering or container in or with which the

goods of any class specified in the schedule are imported, sold or exposed
for sale ;

(b) **Label”” inzludes any ticket, band, card or tag ;

(c) “'applied” includes attached, enclosed annexed, inserted, sceured, fastened,
stitched or sewn.
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SCHEDULE ]\Ix\l}l}uz' which the
ParT . o Class of goods. i

Goods made or produced outside India and the State of
Jammu and Kashmir and imported into India.

o 15. (a) Wood and timber, in logs. (3) On the goods themselves
| Manner in which the A Lo . )
b Ttem Class of goods. indication shall be (b) Wood and timber, in pieces, planks or (b) On the bundles, or
i No. applicd. scantlings. otherwise,
2 8
! S Ju—— — ————— 16, Varn of cotton, silk, artificial silk, sta- On the bundles.
| ple fibresand wool, includivg yarn spun
: 1. {s) Apparatuses and appliances, clectric (a) On the goods ple fibres and ool £y e
el o ? & out of mixture with one or more kinds
fdl and ali kinds, assembled. themselves.

as well as yarns con-

of textile fibres

() Parts, spare parts and accessories (b) On the containers sisting of strands of different kinds of

of apparatuses and appliances, or coverings or yarn combined by the process of doubl-
clectric and all kinds. otberwise. ing or twisting.

i 2. Glass bulbs and globes including clectric On the goods thems:lves, " Iron ingots. On the goods themselves.
incandescent hulbs, .
8, lectric cells and batterics of all kinds in- a0
cluding primary batterics for dry cells,
flash lamps, torch type, motor car bat- B
3 teries, and also plates for motor vehicie : Pare IL
batterics, Goods mado or produced within India
4. Fountain pen barrels. o
i 5. Chemicals, drugs, medicines and phar- On the containers or
it maceutical products of all kinds. coverings, i L Cigarettes. On the containers or
6,  Cigarettes. do ! coverings.
! 7. Tents. On the goods themselves | 2. Cotton piccegoods excepting Mandloom On the goods themselves.
fa b 8. Tanternsand lamps of all kinds including On the goods themselves, { cloth,
i clectric torches and flashlights and auto- . .
s mobile lamps. 3, Primary and secondmry Dbatteries of all On the goods themselves,
i 0. () Machi i Kinds such as dry cells for flash lights,
(] - () Machinery of all idnds, assembled. do radios, ete,, and storage balieries of the
[k (v) Purts._ spare parls and accessories of On the containers or * motor vehicle, train lighting and station-
machinery of alt kinds. coverings, or otherwise, ery types, and also plates for motor vehi-
10, Piecegoods of cotton, silk, artifical sil On the goods themselves. cle batterics,
I : including mi .
::‘nplii‘:::e yx\;n'&m] \vo.olmcl“dl]u;, Pt 5 Yam of colton, silk, artificial sitk, staple On bundies.
re oods, ., pie s i i
out :f difgl‘crcm 1-‘1':) fm o "!mc i fibie aud wool, including yarn spun out
00ds made o1t of yarns apun out o e of mixture with one or more kinds of tex-
! fvrc of di gi-y;r"}w"“qom of mi tile fibres, s well as yarn consisting of
! rent kinds of tes X i
i ! erent kinds of textile fibre. i strands of different kiuds of yarn combined
1. Stationery goods, all kinds. On the containers or ! by the process of doubling or twisting.
i coverings, or otherwise, . . armaee Ou the containets or
i kinds 5. Chemicals, drugs, medicines and pharma .
12 Tiles of al kinds, On the goods themselves. R coverings,
13, Manufactures of wood, 4o cuticat ofall kinds.
Toi arations nds Toi ations of all kinds including
14, oilel prepurations of all kinds including On the containers or 6. Toilet preparations of all kin
soaps. covering soaps.
- s 7
i B

i S .1‘ ‘
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INDIAN MERCHANDISE MARKS ACT.
Circular No. 127—1951 Calcatta, 5th June 1951,
From=Bengal Chamber of Commerce.

To—All members of the Chamber.
Indian Merchandise Marks Act, 1889,

Meao ¢ I reproduce for the information of members a letter No.
2104 dated 16th March from the Chamber to the Secretary, Ministry
of Commerce and Industry, Government of India and his reply, letter
No. 199 (1) T'r (MM)/51 of 204 June.

Chamber Letter referred to

I have to thank you for the copy of Notification No. 301 (5)I'r
(M31)/48 of the 2nd March.

It is observed that in their revised form the draft Indian
Merchandise Marks Act Rules are more workable than those published
on the 2nd September, 1950 and the Chamber is grateful for the care
that has been taken by the Government of India to meet the require-
ments of commerce and industry by the amendments now proposed.
There are, however, several points to which the Chamber desires to call
your attention in order that there may be as few complications as

possible when the Rules are finally put intc operation. These questions
are i—

(1) Wood and timber in picces, planks or scantlings—item 15 ()
of Part I of the Schedule.

. Two problems are likely to arise from the proposed rule regard-
ing the marking of thisclass of timber “on the bundles or other-
wise”, The first is that of planks and scantlings which are generally
hammer-marked with the br

; . ¢ and at the butt cnd of each piece, and
for identification of a comsignment on the steamer,
steamer,

mark such as a white or blue dot/d
as 1"to 7" by 3, and 1" to 7" by 1*, age.

with a small paint
ash.  Small size sections such
i " are_generally bundled with wire and
nAv{ouId be possible to tic a metal tag to the bundles indicating
origin.  But such tags are apt to come off duting transit by sea, so that

the bundles may arrive as loose peices. To hammer-mark the country

of origin on any other part than the butt end of the picce would detract
from the value of the timber. As there appears to be no way in which
this difficulty can e remedied, the Chamber would suggest that the
Customs authotities be requested to view leniently any unavoidable
departures  from  strict compliance with the Rules because of the

practical difficulties involved. It is also suggested that when the
Rules are put into effect, their working in regard £o this item may be
reviewed after a lapse of six months’ time,

A similar case is that of plywood tea chest boards which are
imported in bundles of 100 pieces. The sides of these are protected by
rejected boards and on the latter are placed the shipping and identifica-
tion marks, with the cbject of retaining 100 clean boards for the
packing of tea. The tea interests in the Chamber are anxious to have
it confirmed by Government that it will be sufficient to have the name
of the country of origin stamped on the outside boards of the bundles.
T'he Chamber thinks that it would be advisable to make specific
mention under item 15 (b of “plywood tea chests for packing”.

(2) Motor Car Batteries and also Plates for lotor
Vehicle Batteries—Item 3 Part I.

Whilst marking “on the goods themselves” presents no special
difficulties in respect of motor car batteries, in the case of plates for
batteries it would be necessary for the manufacturers abroad to bave
special plate moulds made for the comparatively negligible quantity of
such plates imported into India. T'he small plate lug at the top shoulder
is the only part of tha plate on which the country of origin can be
indicated and then ouly very roughly. In manufacture a small piece
number is included on the plate lug when the plate grids are moulded
to identify different types of grids before they are pasted and become
complete plates. After the plates have been pasted it is necessary for
the plate lugs to be cleancd thoronghly by mechanically operated wire
brushes in order that they are fit for tlie next process i.e. the burning
up (or welding up) into plate groups. Each of the three cells of a 6-
volt battery has two plate groups. On the specimen plates enclosed a
slight knife cut mark has been made across the plate lugs which would
indicate the point at which the plate is burned or welded on to the
aroup bar and this further reduces the amount of space available for
any such marks. Several specimen bLattery plates have becn sent to you
under separate cover to illustrate these difficulties.

Storage batterics of motor velicles, Train lighting and
stationary types : plates for motor vehicle
batteries—Item 3 Part 2 of the Schedule.

The foregoing comments on the marking of imported bhattery
plates applics also in this instance. It is suggested that in view of the
difficulties described, the marking should only be on the packing cases
in which battery plates issue from the factory.
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(3) Stationery—Item 11 of Part I of the Schedule.

It has been mnoted that this item is omitted from Part II of the
Schedule and it is not clear to the Chamber whether there is
tion on printers to mark their stationery goods,
coverings, when the stationery is printed in Ind
imported from abroad.
and will be appreciated.

any obliga.
on the containers or
ia on paper or cards
Clarification of this point seems to be required

(4) Indication of Country of Origin.

) In order that there should be no mislulderslandiug, the Chamber
will be glad to know whether jt would be sufficient for the purposes

of Rule 1 (fn) if imported goods were marked with the name and address
of the foreign supplicr, viz :—

Messts. WYZ & Co.
MANCHESTER, ENGLAND.

or whether it would be necessary to add the words “Made in England”

m‘ such an instance, It appears to the Chamber from the wording of
this rule that the address would itself be an adequate indication of the
country of origin ; but before the Rules are put into effect, manufac-

tux'ex‘§ abroad will need to be clearly instructed on the method of
marking to be adopted.

Government’s letter referred to

With reference to your latter N,

©0. 2104 dated the 16th March 1951,
on the above subject,

: . Tam directed to observe as follows on the various
points mentioned by you.

@) Wood and timber iy Pbicces, plants of scantlings.
.’l‘he Government of India do ot at
ssue any instructions to Customs a
trez?lmeut to be give in respect of pi;
arrive loose on account of the wire
breaking in transit,
importation,

present consider it necessary
uthorities in regard to the
auks and scantlings which may
with which they are bundled
4y be applied immediately after

to

The indication m,

5

am'q’he( dGlo\emment Jof India are mot clear as to the difficulty

S,.‘:I‘)rim eﬂ by o.hel teafmtcrests in your Chamber as to the adequacy of
2 ug the country of origin on the i /

o s ooty o outside boards of bundles, As far

SS an opinion in the i
: a @ malters, such stampin
would seem to constitute compliance with the rules, ’ e
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(i1) Motor car batterics and plates for motor vehicles batteries.

Attention is invited to the definition of the term “applied” in para 3
of SRO 440. 1If, for the reasons stated by you, itis impracticable to
print the country of origin on the piates for motor vehicle batteries, the
requirement of SRO 440 would seem to be satisfied if the indication of
the country of origin is made on anything attached, annexed, secured or
fastened to the plates.

(i1i) Stationery.

As far as the Government of India can sec SRO 440 does not
place any obligation ou the printer in India to mark their stationery
goods, or their containers or coverings, when the stationery is printed
in India on paper or cards imported from abroad.

(iv) Indication of country of origin.

The Government of India are inclined to think that the indication
of the name and address of the foreign supplier of imported goods would
not by itself be sufficient compliance with the requirements of SRO 440,
and that an indication such as “Made in Eugland” would be necessary
in addition.

2. With reference to your letter No. 2637 dated the 4th April 1951,
Iam to say that if goods manufactured in England are packed in
containers made in India, it would seem necessary to indicate the latter
fact by the addition of the indicaticn “Packed in India” or other
similar legend. As regards vitamin ampoules and tablets, which are
manufactured in India from raw materials impoited from abroad, item
5 of part 1 of the Schedule would seem to apply at the time of
importation and item 5 of Part IT of the Schiedule would seem to apply
at the time of the sale of the finished product. In the latter case the
indication “Processed in India” would scem to be necessary.
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Circular No, 215—1951 Calcutta 14th September 1951.
From—DBengal Chamber of Commerce.
To—All members of the Chamber.

Indian Merchandise Marks Act : Notification No, SRO-440
dated 3lst, March 1951.

Mnaro : —I reproduce for the information of members a copy of the
Chamber’s letter dated 2nd August to the Government of India Minis.
try of Commerce and Industry and the latter’s reply of the 8th Septem-
ber.  Thisis in continuation of Circular No. 127-1951 of the 5th June,

Letter of 2nd August referred to.

In continuation of the correspondence concerning Indian Merchan-
dise Marks Act Rules, resting with your letter No. 199(1) (I'R MAI) 51
of the 2nd June, the Chamber wonld be glad to have the following point
clarified. Asyou kuow Rule I(a) provides that goods must be marked
with the Country of Origin on importation and at the time of sale,
Although in Part I of the Schedule it is prescribed that parts of
machinery, spare parts and accessories may have the necessary marks
on the containers ot coverings or otherwise, there is some doubt among
member concerns as to whether this would serve the purposes of the
rules at “the time of sale” since a number of such parts may be
contained in one container or covering at the time of import aud
afterwards be distr;buted for sale.

It appears to the Chamber that provided the goods are so marked
when first sold, the requirements of the rules would be met, and should
there .b!: a subscquent re-sale of parts 1emoved from their coverings or
containers, it is obviously nct only difficult but in some instances
impossible to provide for marking. I'he Chamber would, nevertheless,
be glad to have your confirmation of the correctness of this assu mption.

Letler of 8th Scllember refcried 1o,
With reference to your letter No. 5636, dated the 2nd August 1951
Isalm rhrecud‘}‘u say that under items 1 (b) and 9 (b) of l’mhl 1 ofthé
thce!c;l:ll;ul; .:{.\i)x:ji O,i tf:‘e 54”1 Ij‘uhnmry 1951, the indication of
storics, 16 be o ]}‘c(l s e case of parts, spare parts and acce
S s T T v sl
the first or subsequent sales, ¢1 1 5 e ke }Vllel]lﬂ 4“1
applying the i::lvlicm' sales, there wou?tl prc:x} lubly be no difficulty in
ng fon of the country of origin to the containers or
coverings.  Where the smallest unit of ]mckin’g is brok: d the

contents old loose and naked (as in the retail trad; i the caom of som
ail trade in the case of some

articles), the requirements of the §
L 1e SRO would see is s
unit is marked with the country of origin scain to de satisfied if that

- - :- :
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Circular No. 11—1952 Calcutta 11th January 1952,
I'rom—DBengal Chamber of Commerce.
T'o—All Members of the Chamber.

Indian Merchandise Marks Act : Notification No. SRO. 440 dated
31st March, 1952,

Mino.—T reproduce for the information of members the Chamber’s
Jetter dated 20th Augnst 1951 to the Government of India, Ministry of
Commerce and Industry and the latter’s reply of the 7th January
1952, This is in continuation of Circular No. 215-1951 of the Tdth
September 1951,

B. C. C. Letter dated 20-8-52 referred to

Further to my letter No. 5636 of the 2nd August and with reference
to your letter No. 199 (1) T'r (MM)/51 of tie 2ad June 1951, manu-
facturers of pharmaceutical preparations in the Chamber have brought
to the Chamber’s notice the difficulty in application of the marking
procedure mentioned in your final paragraph. In this you stated that
“As regards vitamin ampoules and tablets, which are mauufactured in
India from raw materials imported from abroad, item 5 of Part I of the
Schedule would seem to apply at the time of the sale of the above
product. In the latter case the indication “processed in India” would
scem to be necessary™.

2. The Chamber would be glad to have this question re-considered
by Government hecause, assuming that such a rule has to be followed
in the case of all pharmaceutical preparations manufactured in the
country which contain imported materials, very few such preparations
would escape the rule, since a very small proportion are made purely
from indigenous materials.

3. This docs mot scem to be the intention of the Merchandise
Marks Act and the Chamber will be gratified to have the matter
clarified.

Government of India letter dated 7-1-52 referred to.

With reference to your letter No. 6063 dated the, 20th August 1951
on the above subject, T am directed to say that it is not the intention
that the finished products turned out of imported ingredients should in
cvery casebe marked as “Processed in India” The question whether
pharmaceutical preparations which include wholly imported ingredients
or some Indian-made ingredients and some imported ingredients should
be marked as “Made in India” or as “Processed in India” would scem
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to depend on the circumstances of each case. The deciding considera-
tion is whether the imported ingredient underwent substantial manufac.
turing processes in India, If they did, it would be correct to mark the
resultant goods “Made in India”. Where no real manufacturing
process was involved, but only bottling or similar work was done, the
marking should appropriately be “Made in (foreign country) : Processed
in India”. Other cases would presumably fall between the two extremes
mentioned above, and each manufacturer must judge for himself, in the
Jight of the facts of the case, what marking to make in the casz of cach
of his products, having due regard to the processes which the ingredi-
ents have undergone. In case of doubt, he could protect himself by
explaining iu the “literature” or other paper enclosed with the goods
the mauner in which the goods were preduced.  So long as the
cousumer is given a reasonably correct indication of the country of
manufacture of the goods, it is unlikely that objection will be taken.

Indian Merchandise Marks Act Rules.
Cireular No. 46—1952 Calcutta Ist March 1952,
From—Bengal Chamber of Commerce.

To—All members of the Chamber.

Tam directed to refer to this Ministry’s Notification No, SRO 440
dated the 31st March, 1951, which requires that on and after the Ist
January, 1952, the goods specified in Schedule to the Notification shall
on importation (where the goods are imported)
whether by wholesale or retail I
langauge an indication
produced.

and at the time of sale,
ave applied to them in the English
of the country in which they were made or

Part II of the Schedule to the Notifi

3 cation relates to goods made or
produced within India and contains the

following items :—
1. Cigarettes.

Cotton piccegocds excepting handloom cloth.

Primary and secondary batteries ofall kinds such as dry
cells for flash lights, radios, cte. storage batteries of the
motor vehicle, train lighting and slationery types; and
plates for motor vehicle Datteries.

4. Yarn of cotton, silk, artifical silk
including yarn spun out of mixty
of textile fibres, as w
different kinds of y;
or twisting.

» staple fibre and wool,
re with one or more kinds
el as yarn consisting of strands of
arn combined by the process of doubling

M

INDIAN MERCHANDISE MARKS AND RULES 57

5. Chemicals, drugs, medicines and pharmaceutical products
of all kinds.
G. Toilet preparation of all kinds including soaps.

The Government of India do not purpose to include further items
in this part of the Schedule until the Notification has been in force for
some time and experieuce has been gained as to its operation. They,
however, consider that it would be desirable that as many products as
possible of Indian manufacture should be marked “Made in India”
so that the public at large may become aware of the range of products
of quality which are now being manufactured in this country. I am
accordingly to request that the desirability of so marking the products
may be brought to the notice of your members.

The Government of India hope that the practice of marking Indian
goods “Made in India” would in time be adopted so generally that
further legislation to make it compulsory would not become necessary.
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INDIAN FINANCE ACT, 1951

Indian Finance Act 1951 : Taxation of Non-resident
Shareholders & Pensioners,

Cravse 38
Amendment of section 17, Act X1 of 1922,
With effect from thie st day of April, 1951, the following sub-section sall be
substituted for sub-scetion (1) of section 17 of the income-tax Act, namely i—
) Where a person is not resident in the taxable territories aud is nol
company, tiie tax, includiug super-tax, payable by him or on his behalf outis
total iucome shall be au amount equal to—

() the income-tax which would be payable ou his total income *
. * ot the maximum rate, plus

(b) either e super-tax which would be payable on his total income *
* *  attherate applicable in the case of an individual to the slab
nest to the slab exempt from super-tax, or the ssper-tax which would be
payable on his total income if it were the fotal incoms of @ person resident
in the taxable territories, whichever is greater ¢

Provided that any such persou may, on the first occasion on which he is assess-
sble for any year subsequent to the year ending ou (he Sist day of March,
1951, and before the 30tk day of Junc in that year, or where the first occasion
on which he és so asscssable falls during the year ending on the 31st dayof
March, 1952, before such date as the Central Doard of Revenuc may, by
sotification in the Official Gazctle, secify in this behalf, by notice in writing
to the income-Tax Officer declare (such declaration being final and being
@ppiicable to all assessments {hereafier) that the tox, including super-tax
payaile by him o: on his belialf on his total income shall be determined
With reference {0 his total world income, and therenpon such tax shall be an
amount Learing to the total amount of tax including super-tax which would
bave been paable on his total world income had it been his total income
the same: proportion as his total income Lears 1o his total world income™s

|
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Taxation of Non-resident Shareholders & Pensioners.
I No. 5¢(13) . T /51.
CENTRAL BOARD OF REVENUE
New Delhi, the 9th May 1951
CIRCULAR No. 21 ( XLILI-1) OF 1951
Non-rosidonts—Option of heing assessod on the hasis of world
incomo —Instructions rogarding.

Attention is invited to the amendments made to section 17 of the Indian Income-
Tax Act by section 8 of the Finance Act 1951, Defore this amendment, a non-rcsi-
dent who was a citizen of India or British subject, was chargeable to income-tax on
his Indian Income at the rate appropriate to his total world income, while auy
other not-resident was chargeable at the maximum rate, Inregard to supes-tax,
however all nou-residents were treated alike and had to pay super-tax at the rate
applicable to their total world income. The amendment now made abolishes the
distinction based on nationality with the result that the total income of all nou-resi-
dents is now chargeable to income-tax at the maximum rate, In regard to super-tax
the basis of charge has been materially altered, The total income of all non-residents
other than compuries will heuceforih be chargeable at a flat rate of Super-tax, namely,
the rate applicabie to the slab next to the slab exempt from Super-lax which, accor-
ding to the Vinance Act, 1951 is 3 aunas in the rupse pfus 1/26th thereof as Surcharge,
“Fhis is, however, subject to the condition that the amount of Super-tax plus Surcharge
shall not be less than the Super-tax and Surcharge payable by a resident having the
same total income, The antended section 17 of the Indian Income-tax Act does, how-
ever, give toall non-resident persons an opportunity to exercise, withina certain
time limit, the option of being assesszd on the old basis, i. e. at the rate applicable to
thieir total worl1 income the option once exercised being irrevocable.

2. A non-resident person may ou the first occasion on which he is assessable for
1951-52 o a Jater year and before the 30th day of June in that year, declare by notice iu
writing to the Income-tax Officer that the tax, including the super-tax payble by him
or on Lis behalf, on his total income shall be determined with reference to his total
world income.  If, however, the firsl occasion on which a nom-resident person is
assessable falls during the assessment year 1951-52, the said oplion may be exercised
Dy the 31st October 1951—the date specified by the Board in this belall. As observed
above, the option once exereised shall be final and will be applicabie to all subse-
quent assessmient years,

3. All Tncome-tax Officers who assess Companies should immedialely inform
all Companics in their jurisdiction that they (the companies) should, without delay,
biing the new provisions relating to the exercise of option referred to above to the
notice of their non-resident shareholders so as to cnable them to exercise the option
within the time limit to their best advantage, Pending the declaration of sucl
option, the companics must be told that super-tax and surcharge should be deducted
in accordance with clause (b) of section 17 (1) i, ¢. at 8 annas in the rupee plus 5 per
cent, unless the gross dividend of the shareholder concerned exceeds Rs. 73,750,
If the gross dividend exceeds Rs, 73,750, super-tax and surcharge should be deducted
at the rate applicable to such gross dividend treating it as the total income of the
shareliolder.

4. Tt should also be brought to the notice of all private employers, that (hey
may deduct income-tax at the maximum rate and Super-tax at 3 annas in the rupee or
at the rate mpplicable to the pension paid to a non-resident person, treating it as the
income of a resident individual, whickever is I It the pensioner clects
to be nssessed at the rate applicable to his lotal woxld income, before (ke prescribed
date, and any additional tox becomes payable, the employer should undertake to ad-
just the short deduction, if any, avising on the basis of tlie pensiouct’s final option.
The employer may obtain the declaration of his pensioner and file it with the Income-
tax Officer who assesses the eniployer,

(Sd) S. P LAHIRI,
Secretary, Central Board of Revenue,
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Taxation of non-resident shareholders and pensioners.
Circular No. 122—1951 Caleutta 26th May, 1951.
From—Bengal Chamber of Commerce,

To—All Members of the Chamber.

1. Members are aware that non-residents have been affected by
Section 3 of the Finance Act, 1951, which has amended Section 17 n
of the Indian Income Tax Act, and it is felt that they should now advise
their non-resident shareholders of the position.

o 2. Under the Finance Act it is necessary for all companfes paying
dividends to nou-resident individual shareholders to deduct :—

(@) Income Tax at the maximum rate (i.e. 4 annas plus 5%
surcharge) on any profits which have not borne tax, and

®) Super Tax at the rate applicable in the case of an indivi-
dual to the slab next to the slal exempt from Super Tax
(at present 3 annas plus 5% surcharge), or the Super Tax
applicable to the total of the dividends paid, whichever is
higher.

3. §o far as a non-resident individual is concerued there are two
alternatives :—
EITHER
. (the basic method)
he is assessed to :—
(@ Income Tax at the maximum rate (i. e, at present 4 aunas

rlus1 S%A surcharge) or the Super Tax applicable to his
otal Indian Income, whichever js greater,
OR

(the optional method)

he i i
a):a{;zh:aoptzou to be assessed in India on his Indian Income
o e me rates.as are applicable to residents, but calculated
Y relerence to his World Income,
4. If it i i i i
e et yfm]: ’\:‘fe r]]e;;roe/ilto exercise this option it must be exercised in
t car after in which an indivi i i
i1 yenns et e 0 1 individual is non-resident, and

current year hefo; i
In the current year, however, e g e thet ot

s it has been agreed 1 ;

of ad : . . g hat a certain amount

by augt]i‘l:::z:ilo:mlflswgom ngvcu and the Central Board of Revenue have
g dated tl; v P

appended—estended the he 10th May 1951—a copy of which is

time within whi . N
up to the 31st October 1951, hin which the option may be exercised
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5. If the option is exercised it is apparent that there will be some
saving in Income Tax in that the rate applicable to individuals, however
high the income, does not reach the maximum rate, while it isa ques-
tion of the circumstances in each individual case to determine what rate
of Super Tax, if any is applicable, a Schedule comparing the incidence
of these taxes (@) under the basic method and (b) under the optional
11 ethod on a selected range of incomes is attached.

6. The rates of Indian Income Tax and Super Tax for the current
year (1951-52) for individuals are as follows : —

Income Tax
On the first Rs. 1,500
of total income
2, On the next Rs. 3,500
of total income

2, On the next Rs. 5,000
of total income

4, On the next Rs. 5,000
of total income

5. On the balance of
total income
Super Tax
1. On the first Rs, 25,000
of total income

2. Onthe next Rs, 15,000
of total income

3. On the next Rs. 15,000

of total income

4. Onthe next Rs, 15,000

of total income

5. On the next Rs. 15,000

of total income

6. Onthe next Rs. 15,000
of total income

7. On the next Rs. 50,000

of total income

8. On the balance total
income

Rate
Nil

Nine pies in the rupee

One anna and nine
pies in the rupee
Three anpas in the

rupee
Four aunnas in the
rupee
Rate
Nil

T'hree aunas in the
rupee

Tour annas in the
Tupee

Six amnnas in the
1upee

Seven aunas in the
rupee

Seven and a half
anmnas in the rupee

Eight annasin the
Tupee

Eight and a half
annas in the rupee

Surcharge
Nil

One-twentieth rate

specified in  the

preceding columin,
Do.

Do.
Do.

Surcharge
Nil

One-twentieth of the
rate specified in the
preceding colummn.

Do.

Do.

Do.

Do.

Do

Do.

7. At discussions with the Central Board of Revenue it was

pointed out that hardships would arise if Cou
continue to deduct Super

panies were compelled to

Pax from mnon-resident sharcholders whose
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World Income was below the Super Tax limits, and the Central Doard
of Revenue has agreed verbaily that Super T'ax exemption certificates
may be issued by Income Tax Officers in such cases. This provision
cannot operate, however, until the Act has been amended to permit of
Super Tax exception certificates in the case of income [rom dividends.

8. The procedure visualised is that the individual shareholder will
obtain from his Inspector of Taxes in the U. K. or elsewhere a
certificate of his World Income based on hislast completed assessment
and that certificate will be forwarded to the Income Tax Officer iu
whose District Ie is assessable. In the case of those with no income in
India other than dividends, the Income Tax Officer with Jjurisdiction
is the Non-Residents’ Refund Circle, Bombay.

After the Super Tax exemption certificate has been obtained it will
be filed with all the Companies from whom the shareholder receives
dividends aud those Companies will then cease deducting Super Tax
from the individual’s dividends.

9. While, as previously pointed out, the arrangement with regard
Fo.Supsr Tax exemption certificates awaits an amendment to the Act,
it is essential that individual shareholders should consider their position
atan carly date and decide whether or uot they wish to exercise the
option.  This option—it is agaiu emphasised—can only be exercised
once and in the case of those who are now nou-resident the option must
be exercised duting 1951/52 prior to the 3lst October 1951. It is
des?r:wble that non-resident shareholders should be advised of this
position as soon as possible.

10. It may beof assistance to individuals in the U. K. if the
letter exercising the option is first forwarded fo a Company in which
they lm‘{e shares and that Company forwards the letter to the Income
Tax QH\cer in Bombay in a mauner cusuring acknowledgment, so that
there is a permanent record that the option has been exercised. It is
of course possible that some Companies will be prepared to act as

:Ag(en‘ks for their nou-resident shareholders but this is a matler for
individual decision.

¥11. A copy of the Central Board of Revenue’s Circular F. No.
56(18) I. T'/31 of the 9th May is attached.
resident pensioncrs,
respects,

) In so far as it relates to non-
s it adds to the information already known inonly two
zamely (i) that the option under Section 17 (1) must be exercised
before the 3lst October 1951 and (i) that employers may deduct tax at

the 1':\le's ‘a.pp]icab]e to the peusion only provided the employer assumes
responsibility for any short deduction of tax.,
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Circular No. 128—1951 Calcutta, 9th Juue 1951

From—DBengal Chamber of Comumerce.

To—All members of the Chamber,

Deduction of tax from dividends paid to non-resident shareholders.

Preparation of letters for use in application,

In response to several requests which have been made by members
following the issue of Circular No. 122 of the 26th May, the Income
Tax Sub-Committee of the Chamber have taken in hand the preparation
ofa specimen letter which companies with non-resident shareholders
may wish to utilise in explaining to the latter the effects on them of the
secent amendment of Section 17(1) of the Indian Income Tax Actand
the action they should take as a result.

2. The specimen letter is attached together with the draft of a
letter which the non-resident sharcholder should address to the appro-
priate income-tax officer in India in exercise of the option afforded to
non-residents under the proviso to section 17(1) as now amended. Addi-
tional copies of the specimen letter and its accompaniment may be
obtained on applicaticn to the Chamber but if thesc are required in
numbers exceeding five, payment for them at the actual cost of paper
and printing wiil be required.

3. The Income Tax Sub-Committee have examined a number of
points which have been referred to them with the following results :

(a) It has been confirmed by reference to the Central Board of
Revenue that the 31st October 1951 is the date hefore which
all assessees, whether or mot previously assessed as uon-
residents, may exercise the option under Section 17(1) during
the assessment year ending on the 31st March 1952

(b) As the onus rests on the company of determining whether a
sharcholder is resident o1 non-resident for the purpose of tax
deduiction, the company should cndeavour to ascertaiu from
the Bank concerned whether a particular shareholder regi-
stered in the company’s books C/o a Bank address is or is
not a non-resident.

() Until the company paying the dividend receives an exemp-
tion certificate specifying the rates at which tax isto be
deducted from the dividends of a particular shareholder, it is
incumbent on the company to continue deducting tax at the
rates laid down in Scction 17(1), . e. income-tax at four
annas in the rupee plus 5% and super-tax at 3 annas plus 5%
or, if the total of the grossed-up dividend exceeds Rs. 73,750
(£5531) a ycar, at the jnereased rate appropriate to the
higher Indian Income.
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Indian Finance Act, 1951.
Deduction of Tax from dividends paid to Non-Resident Shareholders.

The purpose of this letter is to explain to you, as a non-resident
shareholder in the above/our Company, the effect which the recent
change in the Indian Income-Tax Act (amendment of Section 17, Act
XTI of 1922) will have in the first place on the actual dividend you will
receive from the Company and secondly on your liability by virtue of
that dividend to Indian taxation.

2. Before the introduction of the amendment the position was as
follows :—

Income Tax : Non-resident British subjects were assessable on
their Indian income at the rate appropriate to their total
world income, while subjects of any other nationality and
similarly non-resident were assessable at the maximum rate

! of tax from time to time in force.

As a company’s rate of income tax is always higher than
that applicable to an individual and your dividend was
paid without any deduction for tax paid by the Company,

subject to deduction of tax paid by the Company,
you were entitled to claim a refund of the difference
Detween your own effective rate and the maximum rate of
income tax as paid by the Company. If your total world
income did not exceed Rs. 36,000~ (£270) you were not
liable to tax in India and the whole amount of income tax
paid by the Company in respect of your dividend could be
reclaimed by you from the Income Tax authorities.
Super Tax : All nou-residents, whether British subjects or not,
were assessable on their Indian income at the rate applicable
to their total world income stbject to the statutory free

allowance of Rs. 25,000/~ (£1875) on which no super tax
‘was payable.

No credit was however given for the super tax paid by
the Company on its profits, but neither was this added
back, as was the case with income tax, to arrive at the
gross dividend on which your Hability to Indian taxation
was determined, Only when your total world income
exceeded Rs. 25,000/ (£1875) were you liable to pay super

t:\){ on your dividend and then at the same rate asa
resident of India,
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3. With effect from Ist April 1951, following the adoption by the
Indian Parliament of the amendment referred to above, the liability
of a non-resident has been changed as to :—

Income Tax:—Where the person, irrespective of nationality, is
nou-resident and is nota company, income tax will be
chargeable at the maximum rate (at present As. -f4/-in the
rupee plus 5% surcharge) with no exemyited minimum,

and
i Super Tax :—At a flat rate (at present As.-3- in the rupee plus
59, surcharge) or, if the total of the Indian income exceeds
Rs. 73,750(£5531) at the increased rate appropriate to the
higher Indian income.

It is important to note that there is no longer any necessity to
include non-Indian income to arrive at the appropriate rate
of tax,

In future then, subject to the important proviso detailed in para-
graph 4 below, a company when paying dividends toa mnoun-resident
shareholder will be obliged to deduct income tax at the maximum rate
on such part of the dividend as is attributable to profits which have not
been taxed inthe hands of the company and also super tax (ou the
grossed-up dividend) at either the flat rate noted above or at the rate
appropriate to the total of the dividend paid to the mon-resident
shareholder by the company during each financial year whicheveris
the higher.

4. The amendment introduced in the Indian Finance Act, 1951,
contains however the option that, if you so desire, you may by notice in
writing to the Income Tax Officer declare that you wish to be assessed
in India on your Indian income at the rates appropriate to your total
world income. This in fact restores you, if you area U. K. non-
resident, to the position applicable prior to the intrcduction of the
amendment as detailed in paragraph 2 above.

If you find it in your interest to excrcise this option, and generally
it will be to the advantage of any person to do so where th§ total world
income is below Rs. 82,156 per annum, you should obtain ferm your

[ Inspector of Taxes in the U. K. (or the country of your residence)a
certificate of your world income based on your last CO'(I‘IP]E(Ci]’Z\SSESSmeut
in that country and forward this in original to the Income Tax Qﬁ‘mer
in India by whom you have been proviously assessed as a non-resident.

9
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As husbands and wives are separately assessed in India, individual
incomes should be stated on the certificate so that ouly the income of
the shareholder will be taken into account. If you have no income in
India other than dividends and have not previously been assessed in
this country as a non-resident, then the certificate should be forwarded
to the Income Tax Officer, Nou-Residents Refund Circle, Churchgate
Street, Fort, Bombay. In both cases the certificate should be accom-
panied by a letter stating that you wish in future to be assessed in
India on your Indian income at the rate appropriate to your total world
income and stating also your income from the companies in India in
which you hold shares.

If you wishto adopt this optional method you must exercise your
option before the following datesi—

() If you had income accruing or arising in India during the
year ended 3lst March 1951—before 3lst October 1951 ;

or

(b) if the current financial year (. e. Ist April 1951 to 3lst
March 1952) or any subsequent year is the first year in
which you receive Indian income after becoming non-
resident—before 30th June 1952, or the 30th June of such
subsequent year.

In cither case the option once exercised is final and binding on all
Suture assessments and cannot be revoked.

A specimen letter for use in this connection is attached and it is
suggested that in the event of your deciding to exercise the option
available to you, a copy of your letter to the Income Tax Officer should
be sent to us for purposes of record. In the event of your being unable
to obtain the required certificate of world income from your Inspector of
Taxes in time, you should in any case file the option with the Indian
Ticome Tax Officer before the date specified, indicating iu your letter
that the relative certificate will follow.

5. As regards the deduction of super tax from dividends, itis
\ludcrstoot'l that ou receipt of your letter and accompanying certificate
of world income the Indian Income Tax Officer will, in the event of
your tolgl world income being below the super tax limit, issue an exemp-
1101? certificate enabling the Company to pay you dividends in future
wlmlm'ut any deduction at source on account of such tax. It will be
:\p.prcumted that until such time as the exemption certificate is n:gislercd
“7‘}1‘ the C°‘"Pﬂ.“)’v super tax will continue to be deducted at the appro
priate rate as laid down in paragraph 3 above.

We are, dear Sir/Madam
Yours faithfully,
Agonts|Managing Agents:

TAXATION OF NON-RESIDENT SHAREHOLDERS AND PENSIONERS 67

Specimen letter to be addressed to the Income Tax Officer.

Note i—In the event of your being unable to obtain the required cerlificate of
world income from your Inspector of Taxes in time, you should in any case file this
option with the Indian Income Tax Officer before the date specified, indicating in
sour lelter that the relative certificate will follow.

DrAR SIR,

Indian Finance Act, 1961 :
Deduction of Tax from Dividends
paid to Non-resident Shareholders.

In terms of Section 17(1), of the Indian Income Tax Act, 1922, as
amended by the Finance Act, 1951, I hereby declare my desire to be
assessed in India on the basis that the tax including super tax payable by
me or on my behalf on my total income shall in future be determined
with reference to my total world income.

A certificate of total world income as shown by my last completed
assessment in the United Kingdom (or other country of residence) duly
signed by the Inspector of 'l‘nxes-‘i%l;lt‘—lg%}“;‘—m and I shall be obliged
if in acknowledgment of this intimation you will send me a form of
Indian income tax return for my attention.

I attach a list of the Indian Companies from which my income is
derived and shall be glad if you will notify to these Companies the
approptiate rate of tax for deduction from my dividends in future.

Yours faithfully.

Copy to Messt: e - Agents/Mana,

AZentSyaeeerearriniares + veree s for information.
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INDIAN INCOME TAX (AMENDMENT) BILL, 1951,

Cireular No, 134-1951 Calentta, 18th June 1951,
From—The Sccretary,

Bengal Chamber of Commerce.
To—All Members of the Chamber.

I am directed to attach for the information aud carly consideration of members
of the Chiamber a e3py of the Indian Iuc>ne Tax (& nendiment) Bill, 1951 as intror
duced in Parliament on the 6th June,

The Chambers® information is that the Biil will be taken up by P,
next Session whish is likely (o begin on the 6th August,
that the Chamber's views ou the Bill shouid be iu the hands of the Government of
India by about the 23rd July. It will e appreciated in these circumstances if meme
bers of the Chamber who wish to submit comments on the Bill will Kindly dosa to

reach the undersigned within 14 days of the date of this Circufar, that is to say by
Monday, the 2ud July, at the latest.

arliament at the
It is therefore desirable

The Indian Income Tax (Amendment) Bill, 1951,

(as IxtroDUCED IN ParLIANTNT)
A
BILL
Jurther to amend the Indian Income ~Tax Act, 1922,

BY it enacted by Parfiament
1.

as follows :-
Short titlo and commoncoment,—

() This Act may b o i .
Tox (Amendument) set. 100, et may be called the Indian Income

(2) Itshall be deemed to nave come into force on the Ist day of April 1951,
Tn tection 2 of the Indian Incos
48 the principal Act),—
(@) for clause (2), the following
“(2) “nsses
interest, is payable, and
money

Amendmont of soction 2, Act X1 of 192,

1922 (hereinafter referred to e-tax Act,

clause shall be substituted, namely t—

¢’ means a pers

901 Ly whom income-tax, whether with or withoul
includes
or compounding an offe
Payable under this Act
(®) clause (6) shan be renumbered as

renumbered,

()

@ person by whom a penalty or a sum of
nee under scetion 53 or any other sun is

clause (54), and after clause (54) as so0

the following elause shati be inserted, namely,

*Birector of Inspection' means

n under section 5, ang iy,
tional Director of Inspection,
Assistant Director of Inspecio,

® person appointed to be Director of Ins-
cludes a person appointed to Le an Addi-

» @ Deputy Director of Inspection, or an
i
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{c) in clause (64) :—

() in sub-clanse (b), after the word '‘debenturestock” the words “or of
deposit certificates in any form, wheth:r with or with>at interest” shatl
be inserted ;

(i) in the proviso to sub-clause (), the ward “and" occurring at the end shall
be omitted ;

(i) after sub-clause (d), the following sub-clause shall be inserted, namely :—
*'(e) any payment by a_company, (not being a company in which the
public are substantially interested within the meaning of section (234)
of any sum (whether as representing a part of the assets of the company
or otherwise) by way of advances or Ioans to any of its sharclslders, or
any payment by the company on behalf of or for the individual benefit of

any of its shareholders, to the extent to whish Lhe company possesses
accumulated profits whether capitalised or uot

Provided that the Income-tax Officer is of opinion that the sum so paid is in
effect out of the accumulated profits of the company : and

Provided further that where any such sum has been hield to be a dividend by
the Income-tax Officer and any dividend actually paid by the company in
any subsequent year is set off agaiust the whole or any part of such sum,
the whole or part of such amount as the case may be, to the extent to
which itis 5o set off, shall not be included within the expression ‘divi
dend’ for any of the purposes of this Act ;"

i (d) for clause (6C) the following clause shall be substituted namely i—
(6¢) “income" includes -

! (i) anything included in ‘dividend’ under clause (6A), or anything deemed

! to have been paid, eredited or distributed as dividend within (he

meaning of this Ac

(i) anything which, under Explanation 2 to sul-seetion (1) of section 7 is a
profit received in lieu of salary for the purposes of that sub-section ;

(i#7) any sum deemed to be profits under the second proviso to clause (vis)
of sub-section (2) of section 10 ;

(iv) any sum in the nature of a pugree, ealami, nagar or other like premium
received by a person after the end of the previous year for the assess-
ment for the year ending on the 3let day of March, 1951, on account of,

i or in connection with, the granting of any leasc of immoveable property
by him for a term of fifty years or fess ;

thereof ns is equal to the amount of the sum received divided by the
number of years of the lease, subject o a minimum of one-twentieth
of the amount of such sum, shall be taken to be the income of the
previous year in which such sum is received and of the nincteen subse-
quent previous years or less, as the case may be, and where before the
expiry of Lwenty yeurs or the lerm fixed, whichever is the less, the lease
is terminated or the lessor dics or the lessor, being a firm or an associn-
tion of persons or a company, is dissolved or wound up, as the case may
be, the proportionate aumount for the unexpired period of the lease shall

‘ Provided that for the puiposes of assessment of any ouch sum such portion
1
|
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be deemed to be the income of the year in which the lease is terminated
or the lessor dies or is dissolved or wound up as the case may be ;

(v) any compensation received by a person by way of damages or othervise
on the termination of a managing agency, where the Income-tax Officer
is of opinion that the party concerned in the transaction hasa
controlling interest, whether direct or indirect, in the managed
enterprise or in thie new managing agency, or in both ;

(vi) any capital gain chargeable according to the Provisions of sextisn 128 ;

(vit) the surplus, if any, in any business of insurance carried ou by a
mutual insurance association computed in accordance with rule 9 in
the Schedule ;"

(¢) after clause (6D) the following clause shall be inserted, nawmely i—
“(6B) *Inspector of Income-tax’ means a person appointed to be an Inspector
of Income-tax under section 5 ;'
(#) in clause (17).—

(6) in the proviso to sub-clause (@), after the words “profits and gains,” the
words, letter and brackets “or Iias exerciscd the option under clause (c)"
shall be inserted ;

(i) in sub-clause (c), after the words “option of the assessee’ the words
*which shall be exercised within twelve months of the setting up of the
Dusiness" shall Le inserted ;

(g) for sub-clause (a) of clause (/2) the following sub-clause shall be substituted
namely i—
*'(a) the secretary, treasurer, manager, managing agents and, where the
managing agent is a firm or company, any of the partners or the
principal officer thereof as the case may be, or the agent of te authority,
company, body or association or, in the case of a company being wound up,
the liquidator thereof, or’’;
(1) clause (14) shali be renumbered as clause (134), and after clause (134) as so
renumbered, the following clause shall be inserted, namely :

"(14) *shareholder’ means @ person holding a share in any company and
registered as a member thereof in its books :

Provided tha -lax i

! that the Income-tax Officer may, in lien of treating such person
;15 the oharehiolder treal as such any other person who is cither
::\\lcﬂcm"yemlﬂed for the time Leing to the share or who would be liable

e assess " -
> be asscssed on the dividend, if any, distributed or deemed to be
distributed in respect of the share" ;
3. Amendment of soction 4, At XI of 1922.

; ~In section 4 of the principal Act,—
(@) in sub-section (1) —

(@) for the seconq .
rov . ) .
ey e TOViS0s e following proviso shall e substuuted:

“'Provided .
e “‘:’l‘)‘er.}nm in the case of a person who was not 1esident in the
" .
e peesgoperies in 5o ot of e three years immedintely preceeding
© year, 5o much of the income, profits and gains referred to

i sub-clause (7#) of of |
shall ot L (i) of clause (5) as acerued or arose (o him without Indins

be included iu his total income. ]
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1#i) in Explanation 2, for the words *‘wherever paid if it is earned in the
taxable territories™ the following shall be substituted, namely

wherever paid if—

(i) it is carned in the taxable territories ; or

(i) it is payable to a citizen of Indiaby the Central Government or the
Government of any State other than the State of Jammu and Kashmir ;
or

(i) it is paid or payab’e out of any superannuation fund, contributions to
which have been allowed at auy time as a deduction out of the
income, profits and gains accruing or arising in tle ts

able territories' .
(##f) after Bxplanation 4, the following Explanation shall be inserted,
namely =

xplanation 5—TFor the purposes of this Act,—

(i) income, profits and gains resulting from the manufacture and sale of

goods, actually accrue or arise in full in the taxable tersitories if the
goods are sold in the taxable territories ;

(i7) income from interest (including interest ou securities) actually acerues
or arises in full in the taxable territories if the mouey borrowed is used
in the taxable territories in cash or in kind ;

(4#7) income from royaltics for the use of any copy-right, patent, design,
secret process or formula, trade mark or other like property actually
acerues or arises in full in the taxable territories if such properly is
used, or exploited in the taxable territories ;

(i) profits arising to a distributor or producer by way of hire, royally or
premium on cinematograph films actuslly acerue or arise in fullin the
Laxable territories, if such profits are in respect of the exhibition there-
of or relate to any rights of exhibition or distribution in respect
thereof.”

(b) in sub-section (3).—

(i) for clauses (i) and (ia), the following clause shall be substituted, namely:—

"(§) Subject to the provisions of clause (c) of sub-section (1) of Section 16,
any income derived from property held under a trust or other legal
obligation solely for religious or charitable purposes, where suel pur-
poses relate to anything done within the tasable territories. and, in the
case of a property so hield in part only for such purposes the income
applied or finally set apart for application thereto :

Provided that where such income is derived from business carried on on
behnlf of a religious or charitable institution, such income shall be in-
cluded in the total income unless the income is applied solely to the
purposes of the institution, and
(a) the business is carried on in the course of ihe carrying out of a

primary purpose of the institution. or
(b) the work in connection with the business is mainly carried on by
{he beneficiaries of the institution.”
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(i) for clause (vi), the following clause shall be substituted, namely —

*!(vi) any special allowance, benefit or perquisite specifically granted 1o
tomeel expenses necessary for the performance of the duties of an
office or employment of profit, to {he extent to Which such expenses
are actually incurred.’’;

{+#4) in clause (s

#i) in the definition of “charitable purpose”, the word,
letters and brackets “clause (ia)"” shall be owitted, and for the words
“‘incomie of a private religious trust” the words “income from property
held under a trust or other legal obligation for private re‘igious
purposes shall Le substituted :

(iv) after clause (xif), the following clauses shall be inserted, namely —

“(viv) Any income received by an employee of a foreign enterprice not
engaged in any trade or business in the taxable fersitories as remune-
ration for services rendered by him during the course of his stay in the
taxable tersitories, where such stay does not exceed in the aggregate a
period of ninety days in any year

Provided that no such remuneration shall be allowed as a deduction iu
compuling any income, profits and gains chargeable under this Act.

(xv) Any income received s remuncration from the Government of &
Foreign State by an employec of that State, who is assigned to duties in
India in connection with any co-operative technical assistance program-
mes and projects in accordance with an agreement entered into by the
Central Government and the Governmert of the foreign State, and any
other income of such employee or of the members of his family accom-
panying Bim to India, which accrues or arises without the taxable
territories, and is not deemed to accrue or axise in the taxable territories,
upon which such employee or the members of his family are required

to pay any income or social security tax to the Government of the
foreign State ;

(xvi) Any income from intercst on, or from preminm on the redemption
ofy any bonds issued by the Central Government under a loan agreement
between the Central Government ond the International Bank for Recons:
truction axd Development, except where the holder of such boud is®
person resident in the taxable territories ;

(xvii) Interest on the 3} per cent, Tem-year Tremsury Savings Deposit
Certificates issued by or under the authority of the Central Government

for an amount not exceeding the miximum amount which an_ assessee

s enlitled to deposit in such certificates,”

4. Amendment of seotion 4A, Act XI of 192,

In section 4A of the principal Act,—
(8) for clause (8], the following clause shall be substituted, namely ;—
(4) a Hindu wndivided famity, firm or othier association of persons is resident
in the taxable territories in any year i during the year the control and
menegenment of ils affuirs is ot situated wholly without the laxable

INDIAN INCOME 'AX AMENDMENT-—BILL, 1951 73

(b) at the end of the section, the following Explanation shall be inserted,
namely :—

¥planation—An individual, a Hindu undivided family, firm or other Associa-
tion of persons shall be chargeable as resident in the taxable territories in
respect of all his or its sources of income. notwithstanding that he or it
was residen

the taxable territories in the previous year in respect of
any one only of his or its sources of incowe, profits and gains.’

5. Ommission of section ¢ B Act XI of 1922, —Section 4B of the principal Act shall
be omitted.

6. Amendmont of seotion b, Act XI of 1922.~

nsection 5 of the principal Act,—
(a) in sub-section (7).~
(i) after clause (a), the following clause shall e inserted, namely :—
““(aa) Directors of Inspection,” ;
(i7) after elause (d), the following clause shall Te inserted namely :—
“(¢) Tnspeetor of Income-tax,” ;

() after sub-seetion (1), the following sub-section shall be inserted, namely i—

“(14) The Central Government may appoint one or more Director« of Inspec-
tion as it thinks fit and Directors of Inspecton shal, subjeet to the control
of the Central Board of Revenue,s perform such functions of any income-
tax anthotity as may Ve assigned 1o them by the Central Government."”

(¢) for sub-section (3), the following sub-seetion shatl be substituted, namely :—

“(3) The Cenural Government may appoint as many Appellate or Incpecting
Assistant Commissioners of Income-tax and Income-tax Officers of Class
I service as it thinks fit, and the Commissioner may, subject to the rules
and orders of the Central Government tegulating the conditions of tervize
of persons in public seivices and posts, appoint as many Income-tax Officers
of Class 11 service and Insgectors of Income-tax as may, from time to
time Le sanctioned by the Central Government.";

©(34) Subject to the rules and ordess of the Central Government regulating
the comditions of service of persoms in public services and posts, an
income-tax authority may appoint such executive or ministerial stafl as
wnay be necessary Lo assist it in the exeeution of its functions.

{4) in the second sentence of sub-section (3). the words “with the previous
approval of tlie Central Board of Revenue,” shall be omitted, and for the
words “Appeliate Assistant Commissioner "', wherever they occur in this
centence the words “Inspecting Assistant Comumissioner” shall be substi-
tuted ;

() ftes sub-seetion (5), the following sub-section shall be inserted, namely :—

(54) Tnspeetors of Tncome-tax shall perform such functions in the execu- -
¢ it u“(;rlhiq Act s are nssigned to them by the Income-tax Officer or
i ie-tnx anthority wnder shom they are appointed o work, aud

other incon e ppol
shall he subordinate to such oficer or other autlority”

1
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(f) in sub-section (7), for the words "assigned to them by” the words "'in respect
of cases assigned to” shall be substituted ;

(g) after sub-section (74), the following sub-sections shall be inserted, namely i—
“(7B) The Dircctor of Inmspection, the Commissioner or the Inspecting
Assistant Commissioner, as the casc may be, may issue such instructions
as he thinks fit for the guidance of any Income-tax Officer subordinate to
him in the matter of any assessment, and for the purposes of making any
inquiry under this Act (which he is hereby empowered to do), the Director
of jon, the Commissi and the ing Assistant Commis-
sioner shall have all the powers that an Income-tax Officer has under

his Act in relation to the making of inquiries.

(7C) Whenever in respect of any proceeding under this Act an income-tax
authority ceases to exercise jurisdiction and is succeeded by another who
has and exercises jurisdiction, the i tax authorily so i

may continue the procceding from the stage at which the proceeding was

Teft by his predecessor.”

7, Amendment of section 5A, Act XI of 1922.—In section 5A of the principal Act,—

(a) in sub-section (2), the prov

shall be omitted ;

(b) in sub-scction (3) for the words beginning with “A judicial member shall be”
and ending with “‘the Auditors Cerlificates Rules, 1982 :", the following
shall be substituted, namely

““A judicial member shafl be' a person who has for at least ten years either
held a civil judicial post or heen in practice asan advocate of a High
Court, and an accountant member shall Le a person who has for at Teast
ten years been in the practice of accountancy whether as a chartered
accountant under the Chartered Accountants Act, 1949 (XXXVIII of 1919)
or as a registered accountant under any Jaw formerly in force ¢

(€) in sub-section (¢), the word *judicial” shall Le omitted.
8. Amondmont of soction 7, Act XI of 1922.—In scetion 7 of the principal Act,—

(i) in sulesection (1), for Explanation 1, the following Explanation shall be
substituted, namely,—

*Bxplanation I—Tor thie purposes of this sub-section, 'perquisites” includes—
() the fuil value of any benefits granted to the assessee by his employer,
such as Lhe provision of living or other accommodation, whether free of
Tent or at concessional rent, the supply of food or domestic servants
free of cost or at concessional rate or the provision for any other service

or supply or any other amenity of whatsoever nature ;

(b) any sum paid by the employer in respect of any charge or other obliga-
tion which hut for such payment would have been paid by the assessee i

(¢) any sum paid by the employer, whether paid directly or through a fund

to which the provisions of Chapters 1XA and IXB do not apply, 10
effect an assurance on the Jife of the asse

for an annuity on the Tife of the asscesec ;
Provided that where the perquisites are for
employees collectively, the value of (e |

ssee or in respect of a contract

the benefit of a number of
lenefit to the nssessec shall be
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deemed to be such portion of the total cost to the employer in respect

thereof as is proportionate to the benefit enjoyed by the assessee.

(i) in the proviso to Explanation 2, after the words 'liable to income-tax any

payment” the words “of death-cuni-retirenent gratuity received under the

revised Pension Rules of the Central Government, or any payment' shall

Le inserted, and the words *‘or in Tieu of or in commutation of an annuity"

and the words “‘or on his leaving the employment in connection with which
the fund is established"” shall be omitted :

(if1) sub-section (2) shall he omittted,

9. Amondment of sootion §, Act XI of 1922.—In scction § of the principal Act,—

(i) for the word *'receivable’, wherever it occurs, the words **received or receiv.
able” shall be substituted ; and for the words “a local authority or a com=
pang” the words and figures

“a Tocal authority, a company or a co-operative
sociely registered for the time being under the Co-operative Societies Act,
1912 (IT of 1912), or under any law of a State governing the registration of
ca-operative societics :** shall be substituted ;

(i) in the first proviss, for the words and figures “not by

7 interest on a Toan
issued for pubtic subscription before the Ist day if April, 1938, the words
and figures *‘not being interest on such loan issued for public subscription
before the st day of April, 1938, as the Central Government may, by general
or special order, specify in this behalf,” shall be substituted.

10. Amendmont of soction 9, Aot XI of 1022.—In section 9 of the principal Acti—

(i) in sub-section (1), the words “bona fide" shall be omitted and in the proviso
to clause (i9), for the words and figures “not being interest on a loan issied
for public subseription before the Ist day of April, 1938, the words and
figures “not being interest on such loan issued for public subscription before
the Ist day of April, 1933, as the Central Government may, by general or
special order, specify in this behalf,” shall be substituted, and after the
proviso, as 5o amended, the following further proviso shall be inserted,
namely :—

“Provided further that 1o allowance shall be made in respect of any annual
charge which is created in consideration of the right of any present or
past member of a Hindu undivided family to any maintenance allowance
where no tax is payable by such member in respect of the maintenance
allowance by virtue of the provisions of sub-section (1) of section 14, ¢

(1) in sub-seclion (2), for the words beginning with the words “For the
purposes of this section,” and ending with the words ““ten per cent. of
such total income”, the following shall be sulstituted, namely

““For the purposes of this Scction, the annual value of any property shall be
deemed to be the sum for which the property might reasounbly be
expected to let from year to year, and, where the property islet in
consideration of a premium in addition toa mouthly or annual rent and
such premium is lible to be inctuded in the income of the lessor by
virtue of clause (6C) (i) of section 2, the annual value shall be so com=
puted as to include also such premium :

Provided that, where the propesty is in the occupation of the ower for the
purposes of Isis ow residence, Lhe anunal value shall be determined iu the
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same manner as if the property had been et to a tenant, so however that
where the sum so determined exceeds ten per cent. of the total income
of the owner, t{he annul value of the property shall he deemed to be ten
per cent, of such total income :

(v) at the end of the proviso to clause (v}, the following words shall be
inserted, namely

“any part of the amount whish, in the opini>u of the Inzome-tax officer, is
excessive or unjustified heing disallowed ;;

2 11, Amendment of se .—In secti inei
| : mt of section 10, Act XI of 1922.—In scction 10 of the principal Act,— (vi) in clause (xv), for the words and brackets “(heing in the nature of capitat
(1) in sub-section (2)— expenditure or personal expenses of the assessee)” the words and
(i) to clause (i), the following further proviso shall be added, namely i— brackets ““(uot being an allowance of the nature deseribed in any of the

clauses (i) to (voi) inclusive, and 1t heing in the nature of capital
expenditure or personal expenses of Lhe assessee)’” shall be substituted ;

“'Provided further that where in addition to such rent any premium is paid

i for the fease of the premises, and such premium is Table to included
da in the income of the lessor Dby virtue of clause (6C) (iv) of section 2, (2) in sub-seetion (1), —
] or sub-section (2 ion 9 a 1 i 2
§ o a1 (2) of SBQ({'JH 9 as the case may be, the rent paid (i) for the word, letters and hrackets the word, “‘elause (xii)" the word, letters
Rl shall he computed 80 15 10 inciude also such portion of the premium and brackets **(xv)"” shall he substituted ;
il nsis equal to the premium paid divided by the number of years of

(i) in clause (b), for the words “any partuer of the firm ; or” the following

§ | the lease subject to a minimum of one-twentieth of the premium hall Le substituted 1
shall Le substituted namely :—

for the period of the lease or for a periad of 20 years, as lhe case
may ke,

“any partner of the firm or by an associatin of persous to any member of
the association, or by a Hindu undivided family Lo any member of the

i i ) i etause (i) — family :
[y (@) l::‘h:] ;;:vxg:],ﬂf;r :::IE,;‘:?NI'S :u;dfﬁgures ot being interest on a foan Provided that the interest paid 1o any member of the Hindu undivided
e for z subseription hefore clie Ist day of April 1933, the family on his self acquired and separate funds lent to the family shall
i s and figures “‘not heing interest ou such loan fssued for public 1ot be disallowed under this clause ; or'";

: subscription hefore the Ist day of April, 1932, as the Central Govern- (3) in sub-section (3)
ment may, by gemeral or special order, specify in (his behalf,” shail ) '
Le substituted ;

() nfter clanse (b), the following clause shall be inserted, namely

- |
(b) after the proviso as so amended, the following further proviso shall be i “(c)in the casc of mssets nequired by the assessee by way of gift or
i inserted namely 1— { inheritance, the *written-down-value” as in the case of the previous
o “"Provided further that, where after the commencement of the business oxwaer or the market salue iereof whichever is Lhe fexo.
) profession or vocation, the assessee has made jnvestment or acquired (i1) at the end, the following Explanation shall be inserted, namely i—
: asseto which are not for the purposes of the husiness, profession of “Explanation.—Tor the purposes of this sub-section, the expression “actual
' vocation or the income from which is not wholly chargeable under cost” means (e actual cost of the assets as reduced by the amounts, if
; this Act, 50 much of the borrowed capital as is equal Lo the amouiit any, received from any outside source for or in connection with the
e utilised i such jwvestments or wssets shall ot be deemed to be purchase of sueh asscts, and any alfowance in rospect of any depre-
2 : capital hosrowed for the purposes of the husiness, profession of ciation carried forward under clause (b) of the proviso to clase (iv) of
. Vocation . ! subesection (2) shall be deemed to Te depreciation “actually allowed™
¥ ‘f‘ (#4) in clanse (c) of the proviso Lo clause (vi), for the words “where full" the } (4) in subssection (6), after the word “association” the following shall Le
! ttzi;‘;:::’f{”ﬁ\:“:‘erci.“ix:‘:lc" assessment of the assestee or if Liie assessee isa 4 , inserted, namely i— o ) e
F N ' assessment of its partners, full” shall be subs whicl is registered under the Indian Companies Act, 1913, (VI of 1913), or
stituted ; is a body corporate under any other Iaw for the time being in force in the
s (i) v elauee (vid), for the words “machinery or plant”, wherever Lhey 00CUT: taxable territories, shall le deemed to carry on business within the
i Lhe words Umachinesy, plant o furniture’ shatl hevsm‘e«i[ o oo to e meaning of (his section and shall be chargeable Lo tux atcordingly, and
: clause as 50 amended, the following Explasation ﬂfnl::t{ded al the any other trade, profession or similar association”;
AR end, namely ,— i ) (5) after sub-section (6), the following sub-section shall be inserted, namely i—
:/, Explanation.~In this clause, the expression “sold"" Liora ! “{54)(@) Where the nsressce lins assetn, {ransaetions of undetakings which
3 Price 01 b3 way of exthunge, or mennmsorn A" means Lmusl’erre; o(rm ! are cithier not. connected with the busiuess, profession or\'locnhon under
Ui time heing. i forecr voniee l.n“r{ r\cq‘mred wder any Inw o assessment or (o income whereof s not wholly chmg‘e'n:e fm‘der ‘]n_ﬁ
B hefore or after the commencement of (he I;‘ 'jv°f° acquisition was mad Act, the allowances admissible under this section slfn e reduced in
Act, 1951, dian Income tax (Amendument) whole or in part to such extent as the Income-tax Officer considers
reasonable,

jt o | '
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(b) Tn gomputing the income, profits and gains chargeable under (his section Explanation.—Xor the purposcs of this section, the expression author” includes

w6 allowanics chall be mado wnder axy provisian of Lhis Act in sospat o a joint author and the expression ‘luip sunv’ i regasd to royaltis o copy-
any expenditure or part tharesl, if . relation o such cxpen ties right fees includes an advauce payment on account of sueh rogaltics o
part, or part, as the case may be, an allowauce has baen made uglar copysight fees whick is not returuable.”
some otlier provision of this Act,

14, Amendmont of soction-13, Act XI of 1922.—Lor the proviso to section 13 of the
principal Act, the following proviso shall be substituted, namely :—
12, Amondment of section 12, Act XI of 1922.—In section 12 of the principal Act,— “'Provided that—

(i) in clause (0) of the proviss to sub-section (2), for the words and figures *

ot (a) if no method or accounting has Leen regularly employed, or if the method
being interest on a loan issued for public subscription before the Ist day of employed is such that, in the opinion of the Income-tax Officer, the
April, 1938, the words and figures *'not heing interest on such Toan issued i income, profits and gains caunot properly be deduced therefrom, the
for public subseristion before the Ist day of April, 1933, as the Central ' Income-tax Officer may, after recording the reasons for his opinion,
Government may, by general or special order, specify in this behalt” shall compute the income, profits and gains on such basis and in such manner
e substituted ;

2 hie may determine ;
(i) after the proviso as so amended, the following

further proviso shall he (8) where, in computing the income of the third sear immediately preceding
inserted, namely i— the previ>us year, an allowance has been made for any amount due but
“Provided further that it any premium is paid in addition to the montiy or ol actually paid by e asscssce i tsat yeas and sucls amount remsains
. i awnual rent in fespect of o lease and such presium is lable to b unpaid at the end of the previsus year, such amount shall be deemed to
s ase ¢ is tiable to be ai e @ i

included in the income of the lessor by virtue of clause (6C)(7v) of section e fucome, profits. and o nd to acerue or arise in e (axable terst

, ) es during the previous year ;

2 or subsseetion (2) of section 9, as the case may be, an allowance shall be ories qung e previons ; i
made in the fike manner and to the same extent as would be made under (¢) where any amount which has been deemed to be income, profits and gains
clause (i) of subssection (2) of section 10."" under clause (b) is actually paid by the assessee subsequently, an allow-
; (i) aftersubscetion (), Uhe ollowing subscetion statl o fnserted, mamely i ance of the amount so paid shall be made from the income of the year in

which it is paid ;
"'(6) Where the assessee lns assets,

transactions or underlaking, which are
r income under the hiead ‘othier sources' o
the income whereof is not wholly chargeable under this Act, the allow-
ances admissible under this section shall be reduced in whole or in part (o
such extent as the Income-tax officer considers reasonable.”

() where, ot any time piior to the previous year, an allowance has been made
in respect of any trading debt or loss incurred by (he assessee, any amount
received by him during the previous year in respect of such debt or loss
by way of compensation or otherwise, shall Le deeued to Le the income,
profits and gains and Lo acerue or arite in the taxable territories during
the previous year,”

cither nol comnected with hi

_ 3. Insortion of now section 124 in Act XI of 1092.—After section 124 of the

principal Act, the following section shall he inserted namely:—
“12AA. Royaitics or copyright feos for literary artistic work
taken by the author of a Jiterary or artis

16, Amendment of scction 14, Act XI of 1922.—In sectiun 14 of the principal Act,—

Where the tine

tic work in the making thereof is—
(a) more than twelve but Tess than twenty.

(a) for sub-section (7), the following sul-rection shall le ¢

stituted, namely i—

*(1) ‘I'he tax shall not Le payable by an as
he receives—

exsce in respect of any sum which
~four months, or

(b) more than twenty-four months,

h i 1 (i) as a memker of a Hindu undivided family out of the total income of the
,“‘i,:":::::'ézc“. f“ ‘:_’ receivable by him during any previous year ou acconnt ofauy | family in respect of which the family iteelf hias heen or can be assessed
nsideration for the assignment or on N ! i
. o grant of y n the
copyright of that grant of any of his interests in as o unil

ork, or of royalties or copyri, i i
n > alties Pyright fees (whether receivable in lump
sum or otherwise), in respect of {hat work, shall,

(i) as o member of a Hindu undivided family from the holder of an impar-
i if hie so claims, be allocated for
"rposes of assessment as hereunder— .

tible estate belonging to the family, outof the total income of the
Tiolder of the estate where such income has been or can Le assessed as
as o unit,”

(1) inthie case referred to in clause
sum, royalties or fees,
whole amount is receiv

I of the next succeeding

(@), one-half of the amount of suci lump
s the income of the previsus year in which the (t) iv clause (c) of sub-section (2), for the words and letter “Tart B State” the
el or receivable and the other half, as the income ! words "*(he State of Jammu and Kashmir" shall ke substituted and shall be
@ previous year ; and Jeemed to have Leen substituted with effeet frou the Ist day of April, 1950.
i) in the cace ref i " :

sum, rogattios o o olause (6), one-third of (e amount of such fump

sum, roys 22 89 Uhe income of the prayi in whi " ;
amount is received or receivalle, and . tz:{\xlulxs: yenr in whicl the wml)‘e (a) in sub.scction (7), after the words "on the life of a wife or husband of the
5 able, a one-third of the said amount as the . ’ . i hich i e
fncome of each of the (o nest succeeding provious years assestce, whre (iey ogcur for Uhe second time, (he words “which in co

16, Amendmont of ootion 16, Act XI of 1022.—In section 15 of the principal Act.—
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junction with any other henefit sceures a capital sumt on death” shall b
inserted 5 and to the said sub-secti i
added, namely —

E.

the following Ex, shall be

“planation.—Tor the purposes of this sub-scction, any sum paid by
employer of the assessee to effect an insurance on the life of the ass
or in respect of a contract for an aunuity on the life of the assessce, which
included in his total income as a perquisite under Explanation 1 su
tion (1) of section 7, shall be deemed to be a sum paid Dby the aseesse

the

(a) in sub-section (24), the words “other than a contract for a deferred

anmuity”
shall be omitted.

17. Amendment of section 15C, Act XI of 1922.—In section 15C of the principat
Act,—

(@) in sub-cection (2)—
(i) in clause (i7), for the word "'three’ the word “'six" shall Le substituted;

(i) in clanse (i), for the word “fifty” the ord “twentyfive” shall be sub-
stituted ;

(b) for su

ection (6), the following sul-section shall be substi tuted, namely :(—

(6) The provicions of this section shall apply to the assessment for the finan-
cial year next following the previous year in which the asse
to manufacture or produce articles and for the four
diately succeeding,”

begins
essments imme-

18, Amendment of soction 16, Act ¥T of 1022.—In cection 16 of (he principal Act,
(a) in sub-cection (1)—

{#) in clause (a), for the words, figures, and Jetters *'scction 15B and scction
15C" the words, figures, letters and brackets ‘“‘section 158, eection 15¢

and cul-tcetion (3) or sub-ccction (4) of section 25" shall be inserted ;

(i) in clause (8) after the proviso, the following further proviso shall Le
inserted, namely

“Provided further that where any such partner pays intesest in respect of

the capital Lorrowed by him and invested in the business, profession or
vocation of the firm or where nccording

to the terms of the partnership
he ds required to work i the firm hut engages a person to work therein
on his Lehalf, the interest or salary paid by him shall e aflowed asa
deduction from his ehare of the firm to computed ;
{##7) in clause () after the words
shall Le incerted, namely :—

ncome of the transferor’ (hie following

‘and all Lraneactions in respect of thie property or ascets which have been
the subject of such settlement, disposition or transfer, and all such
property or assets shall for the purposes of this clause, be deemed o

be the trancactions, property or assets of the settlor, disponor of
transferor, as the ease may be ;"

s

(b) in subssection (2), nfter the words
holder in & company”

; “'an asressee” the words who is a share-
shall be inserted ;

for sub-cecti i i

(© tion (9), the following sub-zeetion shall te substituted, namely

(3) In computing the totas income of uny individual for thie purpose of
assesment, there  shall be included—
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() s0 muclh of the income of a spouse or minor child of such individunl or
of the minr clild of a brother of such individual as arises directly

or
indirectly—

(i) from the membership of the spouse in a firm of whizh such individual
is a partuer ;

(i) from the admission of any s

el minor ¢ the benefits of partnership
in & firm of which sucli individual or the spouse of such individual
is a partner ;

(iii) from any scltlement or disposition made by such individual in
favour of he spouse or from assels (ransferred directly by such
individual (o the spouse otherwise than for adequate consideration
or in connectiou with an agreement to live apart ;

(vi) from any settlement or dispositisn m
of such minor or from assels (r

te by such individual in fa
ferred directly or indircetly by euch
individual to any such winor, not being & manied girl, otherwise
than for adequate consideration ; and

our

(5) s> much of the income of any ferson or a:
from any settlement or dispos

ociation of persons as aries
on made by suel individual in favour

of the person vr arsociatisn or from assets Gansferred otherwise than
for adequate comideration to the person or association by such
individual for the benefit of the spouse or minor child of such
individual or for the benefit of a minor child of such indi
Urothier o for the benefit of all or any Lwo or more of them.

idual’s

Explanation—Tor the purposes
includes ndopted child, foster-child, step-child, illegitimate chitd
and grandehild,”

of this sul-section, the word ‘child’

19, Amendment of scction 18 : Act XI of 1022.—In rection 18 of the piincial Act,
(a) in sub-section (21, for the words “al the rate or rates applicable to the
estimated income of the asseseee under (his head™, the following shall he

substituted namely

nated income of the assessee under this head in accordance with
ons of claure (b) of subsection (7) of section 17

“ton the est
the prov

Provided that where—

() the person not 53 resident has obtained a certificate in witing from the
Income-tax Officer (which certificate the Income-tax Officer shall be
bound to give in every proper case on the application of the assessee)
stating that income-tax and super-tax may be deducted at the rates
specified therein, or

(i) e Tneome-tax officer has by an order in writing, required the person
sesponsible for making payment to deduct fucome-tax and super-tax
at thie rates specified in that order, the person responsibie for making
payment shall, until such certificate or order i cancelled by the
Income-tox Officer, deduct incometox and super-tax at the rates
epecified in such certificate or order, as the ease miny be

) sub-scction (34) shall be renumbesed as subsection (3B), and lLefore that
¢ section s so remumbered, the following sub-section shall be inserted,

namely i—

11
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*(34) The person responsible for paying any income chargeable under the hiead
“Interest on securities’ (o a person whom he has 115 reason to helieve fo
Te resident in the taxable territories, shall at the time of payment, deduct
super-tax on the amount of such interest—

(i) if such person is a company, at the rate applicable to a company.

if such person is ot a_company, in accordance wilh the provisions of

clause (b) of sub-section (1) of section 17 :

Provided that where such person is not a company, the proviso to sub.
scction (28) shall apply to the deduction of super-ax under (his
sub-section as it applies to the deduction of super-tax under sub-section
(2B)"

() in sub-section (38) as so renumbered, for the words commencing with
“income-tax thereon as an agent, deduct income-tax at the maximum rate”
and ending with the words ““or deduct the tax al such less rate, as the case
may Le :" the following shall be substituted, namely :—

“income-tax and super-tax thereon as an agent, deduct income-tax at the
maximum rate and super-tax al the rate applicable Lo a company or in
with e provisi tause (b) of section (7) of sectin

17, as the case may be :

Provided that where the person not so resident is n>t a company, the proviso
to sub-section (23) shall apply to the deduction of income-lax and
super-tax under this sub-secti>n as it applies to the deduction of
income-tax and super-tax under sub-section (2B) :'";

(d) the existing sub-scctions (38) and (3C) shall be omitted ;
(¢) for sub-sections (3D) and (JE), the following sub-section shatl be substituted,
namely,—

*(3D) Where tlie person responsible for paying any sum chargeable nnder
this Act other than intetest, o a person not resident in the taxable
territories, considers that the whole of such sum would not be iucome
chargeable in the case of the receipient, he may make an application to
the Income-tax Officer to delermine, by general or special order, the
ngipro?:inte proportion of such sum so chargeable and upon such deter-
mination {ax shall he deducted therefrom by the person responsible for
making such payment in with the isi of sub-section
3B).

(3E) The principal officer of an Indian company or a company which has
made such effective arrangements as may be preseribed for the deduction
of super-tax from dividends shall, at the time of paying any dividend to
a s?mreholdcr whom the principal officer has 1o reason to helieve to be
resident in the taxable territories,
such dividend as inereased in
sub-seetion (2) of section 16—

(Ex’)' ‘.i :‘1:2 ::mrvc:xolder is a company, at the rate applicable Lo a compang,
e hasc! hoder is a person otlier than o company, in accordance witlt
provisions of clause (b) of sul-section (1) of section 17
a sharcholder other than a company, he
shall apply Lo the deduction of super-lx

deduct super-tox on the amount of
accordance with the provision of

Provided that in the case of
proviso to sub-section (2B)
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under this sub-section as it applies Lo the deduction of super-tax under
sub-section (2B).";

(f) in sub-section (5), after the words “Any deduction made” the words “'und
paid Lo the account to the Central Government’’ shall be inserted ; after
the words *'given to hiim therefor’” the words “on the production of the
certificate furnished under sub-section (9) of section 20, as the case may
Le,” shall be incerled, and after the second proviso, the following further
proviso shall Le inserted, namely -

“Provided furthier thal where any security or share in a company is owred
jointly by two or more persons not constituting a partnership, credit in
respect of the tax deducted or in respeet of any sum by whicl the
dividend has been incrensed under sub-cection (2), of section 16, may be
given to each such person in the same proportion in which the interest on
suclt cecurily or dividend on such ehare has been included in his total
income."

(¢) in sub-section (7), for the words, brackets, figures and letiers “‘sub-sections
(3D) and (3E)"" the words, brackets, figures and letter “sub-section (3E)"
shall be substituted ;

(k) in sub-section (5), the brackete, figures and letters"'(3C), (3D)" shall be
omitted ;

(i) after sub-section (9), the following sul-section shall be inserted, namely &
(10) In this section, the expression ‘person responsible for paying’ shall mean
and shall be deemed always to have meant—
(i) in the case of payments of income chargeable under the head ‘Salaties’
othier than payments by the Central Govermment or the Government of
. aState, the employer himself ot if the employer isa company, the
company iteelf or the principal officer thereof ;
(i) in the cace of payments of income chargeable under the head ‘Tnterest
on sccurities’, other than payments made by or on behalf of the
Central Government or the Government of State, the local authority,
company or the co-operative society concerned or {he principal there-
of".
20. Amendmont of sooton 18A, Act XI of 1922.—In sction I8A of the principal
Act,—

(a) in sub-section (1) (a), for the words “if that total income exceeded six
thousand rupees,” the words "if that lotal income exceed the maximum
amount not chargeable Lo tax in his case by two thousand five hundred
rupees,” shall be substituted ;

(8) in sub-section (3).for the words *‘is likely to exceed six thousand rupees,
the words “likely Lo exceed the maxintum anmount not chiargeable Lo tax in
Iiis case by two thousand five hundred rupees,” shall be substituted,
() after sub-scction (3). the following sub-section shall Dbe inserted, namely i—
+(34) If al any time during a financial year, the Tncome-tax Officer lias reason
to helieve that—
(@) that tax payable by any person under this section in that year on his

income in respect of the period which would be the previous year or
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part thereof for the purposes of assessment for the year next following
is likely to be greater than—
(i) the tax that he has been, or would have been, required to pay under
sub-section (7) on the basis of his last completeil assessment, or
(i) the estimate of the tax payable by him under sub-section (3), or
(#) any person who should have sent an estimate of the tax payable by him
under sub-section (3), has not sent any such estimate,
the Income-tax Officer may require such person to furnish a statement of his
incoue for the period which would he the whole of the previous year or
part thereof for the purposes of the assess:ent for the year next follow-
ing, and may also rejuire him to produce such account books or other
information as he may require in respect of that periad to enable hiu to
determine the tax payable by such person under this section ;

Provided that if any person does not furnish a statement of his income or
doe. nat produce the aceount haoks or other informatisn required under
this sub-section, the Inconte-tax Officer shall determine the tax payable
by such person Lo the best of his judgement and may futher direct that
such person shall pay. by way of penalty, a sum not exceeding one-ffth
of the tax so determined.

21, Insortion of now soction 208 in Act XI of 1922.—After ccctiun 204 of the prin-
cipal Act, the following section shall he inserted, namely +—

“2B Supply of information regarding interest on sccuritics and dividends

collected on behalf of other persons.—(1) Any person who claims that hieis

himeelf not lable to be asceseed in respeet of any interest on secutities o

dividends received or cotlected by him duting any financial year shall, on of

efore the I5th day of June next after the close of the financial year to

which the receipt or collection relates, furnish to the preseriled Income:

tax Officer o return in the preseribed forn: and varified in the preseribed

manner showing the names and addresses of all persons on whose hehalf

interest on securitics or dividend was so colleeted or received add forward
therewith the relevant certificate under sub-scction () of section 18 or
section 20, s the cate may be.

(2) No person referred to under sub-cection (7) shall he entitled to claim that
hie is not himself liable to Le assessed on the interest on securities or
dividends unless hie s furnished the returns and certificates required it
respect thereof,”

2. Awmondment of soction 21 AcbXI of 1922.—After clause (b) of section 21 of the
principal Act, the following clause shall he inserted namely

“(bb) the value of any lenefit or perquisite gramted to any person and the
amount of any special allowance specifically granted to meel expenses

necessary in Uhe performance of the duties of an Office or employment of
profit ;"

23. Amondment of soction 22, Act XI of 1922.~1In ccetion 22 of (he principal Act

(@) in sulcection (1), for the words “exceeded the maxinium amount Which

is nol chargeable to income-tax" the words *did not fall short of the

maximum amount not chargeable to incone-tax by more than five Tundred
rupees” shall be substituted ;
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(b) in sub-section (2), for the words '‘whose tolal income s, in the Income-tax
Officer’s opinion, of such an amount as to render such person finble to
income-tax,” the words “whose total income in the Income-tax Officers
orinion, does not fall chort of the masimum amount not chargeable to
income-tax by more than five hundred rupe

hatl be substituted ;
fe) after sub-sectiyn (2), the following sub-seetions shall be inserted, namely :—
*(24) 1f any person, who has not been served with a notice under sub-
scction (2), hias sustained a foss of profits or gains inany year under
the head ‘Profits and gains of business, profesisn or vocation’,
and such loss or any part thereof would ordinarily haveLeen carricd
forward under sub-cetion (2) of scetion 24, he shall, if he is to be
entitled to the Len

Lof the carry forward of loss inany subsequent

nent, furnish within the time specified in the gener
given under sub-sectisn (/), all the particulars required under the
presciiled form of return of total income and total world income in
the rame manmer as he would have furmished a return under
sub-section (/) had Lis income exceeded the maximum amount
not tiable to income-tax in his eae, and all the provisions of this
Act shall apply as if it were a seturn under sub-scetion (/).

notice

(288) The presciibed form of returns seferred to in sub-section (/) and (2)
shail, in the case of an assesce engaged in any business, professim or
vocation, whose total income exceeds the maximum amount not Table
Lo super-tax, le accompanied by siatements of accounts inchuiding o
Balance Sheet, Profit and Loss Account and Trading Accounts duly
audited by a chartered accountant.”

(d) in sub-section (#), for the words “such accounts or documents as (he
Income-tax officer may require”, the fo'lowing words shall be sub-
substituted, namely :

“such accounts or documents, including accounts selating to any year subse-
quent (o the previous year as the Incomc-tax Officer may require, or to
furnish in wiiting and veiified in the preseribed manner, information in
such form and on such points or matlers as the Income-tax Officer may
require ;"

24, Amondment of soction 23, Act X1 of 192

—In «cetion 28 of the principal Act,—

(@) in sub-scction (2) for the words “wilhout requiring” the words ‘“without
further information or without requiting’” shall Le substituted ;
(b) after sul-tcetion (2), fur the following sut-section ehall be inseited, namely,
“(24) Where any fact, account or document, is relied upon by the assessee
in support of his return, the onus of proving the correctuess of such fact,
account or document and of proving the quantum of his total income of
total world income, thall be on the assessce.”

25. Amondment of soction 234, Act XI of 1922.—In scction 234 of the principal Act,—

() for sul-section (7). the following sub-cection shall Fe substituted, naniely

(1) Where the Income-tux Officer is satisfied that in respect of any previous
year the profits and gains distributed as dividends, if any, by any company
up to theend of the twelvth month after the end of that previous year,
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are less than sixty per cent, of the assessable income of the company
of that pievious year, as reduced by—

(a) the amount of income-tax payable by the company in respect thereof,

(b) the amount of any tax levied by the Government of a State or by a local

authorily, whether such tax is wholly or partly an admissible deduction
under section 9 or seetion 10 or not, and

{c) in the case of a banking company, the amount transferred to a reserve
fund under section 17 of the Banking Companics Act, 1949,
hemay, unless he s satisfied that having regard to losses jucurred by
the company in earlier years or to the smallness of the profit made,
the payment of any dividend or a large dividend than that declared
would De unrcasonable, make with the previous approval of the
Inspecting Assistant Commissioner an order in writing that the whole
of the undistributed portion of the assessable income of the company of
that previous year as computed for income-tax purposes and reduced by
the amounts aforesaid shall be deemed (o have been distributed as
dividends amongst the shareholders at the date of any general meeting
which Tws been held within the twelve months aforesaid, or as at the
end of the aforesaid period of twelve months whichever is carlier, and
thereupon (he proportionate share thercof of each shareholder shall be

incln(l.enl in the total jncome of such shareholder for the purpose of
assessing his total income

Provided that in the case of o compuny whose income is derived mainly from

investments or from dealings in investments, and in the case of any
other company, if its reserves representing accumulations of past profits
whicll have not Leen the subject of an order under (his sub-section
exceed the paid up capital of the company, together with any loan capital
whicht s tlie property of the shareliolders, or the actual cost of the fixed
assets of the company, whichever of these is greater, this scetion shall
apply as if instend of the words *vixty per cent,’ and ‘fifty-five per cent
the words “one hundred per cent’. ‘and nincty per cent'. respectively
had been substituted ;

Provided further that where {he company has distributed not less than
fifty-five per cent, of its ass
afores

. able income, as reduced by the amounts
foresaid, the Inspecting Assistant Commissioner of Income-tax shall not
g‘r‘rc his Approval to any order proposed to le passed by the Income-tax
ﬁﬂ;:c;;:l:li;:lncsuscc(im}. unless after service of a notice from the Inspec-
fi oot re:l‘f!mssmucr, the company fails to make within two
s of e se b:.cc of such notice a further distribution of its profits

% €0 s to bring up the total distribution to not Tess than sixty per
cent. of the ascessable income of the cos k
concerned, as reduced by

mpany of the previous yent

the amounts as aforesaid :

Provided further that this sub-sec
which the public are sube
of such

tion ehiall not apply to any company in

tantially interested or (o a subsidia

. s a subsidiary company

a . y

o l(]:::l;]nny if the whole of the shate capital of such subsidiary
s been Leld by the parent company or Dy the nominees thereof

at the end of (hat previous year,

INDIAN INCOME TAX AMENDMENT BILL, 1951 87

Explanation—Vor the purposcs of this sub-scetion, a company shall be deemed
to be a company in which the public are substantially fnterested only
ifat any time during that previous vear its shares have been offered for
sale in o recognised stock exchange in the ta

ble territories and it is
neither a private company within the meaning of the Indian Companies
Act, 1913 (VII of 1913), nora company inwhich shares carrsing more
thaw ffty per cent. of the total voting power have, at any time during
thal previous year, been held or controlled by less than six persons' ;

(b) in sub-sections (3) and (¢), for the word “member", wherever it occurs, the
word “‘shareholder’ shall be substituted ;

(c) after sub-section (5), the fellowing sub-seztions shall be inserted, namely i—

*(6) Any notice required under the provisions of this sectivn may, where the
company is in liquidation, served on the liquidator and the liguitator shall
Le respousible for doing all matiers or things required to be done by or
on beha'f of the company and for the payment of any tax payable by or
recoverable from the company under the provisions of this section.

(7) In the case of a company which is tot a company in which the public are
substantiaily interested within the meaning of sub-section (1), the accu-
mulated profits of the company of the period from the end of the last
previous year for which it has made a return of its total income, to the
Qate on which an order or resolution for winding it up is made shall, for
for the purposes of assessment of its shareholders, be deemed (o have been
distributed as dividend amongst the shareholders on the date of that
order or resolution, and the provisions of sub-seetions (3), (4), (3) and (6)

! shall apply in the like manner and to the same extent as they apply in
| the case of an order under sub-section (1)."

26, Amendmont of sootion 24, Aot XI of 1922,—In section 24 of the principal Act,—

(@) in sub-ectin (1), for the first proviso, the following provisos shall be
substituted namely i—

“Provided that in computing the income, profits and gnins chargeable nnder
any head or the Toss of profits and gains falling under any head, so much
of any Toss as would but for the loss have acerued of arisen within the
State of Jammu and Kashmir, shatl not be taken into account exeept to
(he extent of the amount of income, profits and gains, if any, which
would be exempl under the provisions of clause (c) of sub-section (2) of
eection 14 ¢

Provided further (hat in computing the profits and gains chargeable under
{he head “Profits and gains of business, profession or vocation™, any
loss sustained in a business consisting of speculutive transaction shall
not be taken into nccount except to the extent of the amount of profits
and gains, if any, in any other busiess consisting of speculative

transactions,’;

(b) in sub-section (2),—
(§) for the words “under the hiead 'Profits and gains of business, profession or
vocation',” the word “in ny business, profession or vocation” shall be

substituted :
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(i2) in clause (a) of the proviso, for the words *India. but oulside the taxable
territories” the words “the State of Jammu and Kashmic” shall he
substituted ;

(i#i) after clause () of the proviso, the following clauses shall be inserted,
namely i—

“(f) where the assessee is a company which is not recident in the taxable
territories and the loss carried forward is a loss of profits and gains
which arose without the taxable lorritories in any year in which (e
company was assessed as a resident company under sub-clause (b) of
clause (¢) of seotion 44, such loss shall not be allowed to be et off
against the profits and gains from the same business aising in the
taxable tersilories except to the exient to which the profits and gains
arising without the taxable territories have, as reduced by the amount
of such losses, if any, allowed previously, been assossed in the past ;

(g) where there are two or more husincsses other than a business consisting
of speculative trausactions and the losses sustained therein cannot he
wholty set off under sub-scction (1), the amount uf Toss which hasnot
been so set off shall, for the purpases of (his sub-section, be allocated
to each such business in the same proportion as the loss sustained in
each sucl business bears to the aggregale of Lhe Tosses sustained in all
such businesses.” ;

(e} after sub-cection (3), the following sub-oection shall be inserted, namely i—
“*(4) For the purposes of this Act,—
(i) tife insurance business shiall he deemed to be a discinct and separate bisi-
ness from any other. kind of insurance business ; and
() whese the speculative transactions carried on are of sueh a nature as to
constitute a business, the business shall he deemed {5 be distinel and
separate from any other business.

(i) a speculative transaction means a transaction in which a contrast for
purchiace and sale of any commodity including stocks and shares is
periodically or ultimately settled otherwise than by the actual delivery
or transfer of the commodity or serips :

Provided that & contract in respeet of raw materials or merchandise entered
into by a person in the cou:

s¢ of his manufacturing or merchanting
business Lo guard against foss (hrough future price fluctuations in
Tespect of iis contracts for actual delivery of goods manufactured by
Dim or merchandise so1d by him shall not be deemed to be a speculative
transaction,

27, Amendmont of soolion 244, Acb XI of 1022.~Tn sub-section (1) of section 24A
of the principal Act, for the words “has heen assessed in his hands”, {he words “1s
Deen fully assesced in his hauds” shall be substituted

28, Amendment, of 00tion 26, Aot XI of 1033.—(1) Tn scetion 25 of (hie principal Act—
(@) in sub-scotion (7). for tiie words “any year, an assessment may be made it
that year” Lhie words “any fuancial year, an ascossment may he made al the
rates in fme in that f“nmnclr\\)ex\r" shall he substituted ; and to the said
sub-section the following proviso shall he added namely
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*'Provided that where such pariod exceeds the period of the previous year
relating to U assessment year fallowing (hat financial year, 2 separate
assessment may be made on the iucome, profits and gaius of such previous
year and another asiessmient ou the income, profits and gains of the
remaining perisd” ;

@A

(b) in sub-section (3), after the words "is discontinued”, the words “in {he
course of a previous yoar” shall be inserted, and for the words “the previous
year, wherever they occur, the words “the immediately preceding previous
year shall be substituted ;

(e) in sub-section (¢), after the words “is succeeded”’ the words “in the course
of a previous year” shall be inserted, and for the words “(he previous
year”, wherever they occur, the words “the immediately preceding
previous year * shall be substitnted ;

(d) for sub-section (5), the following sub-sectisn shall be substituted, namely: —

“(5) The Lenefit of sub-section (3) and sub-section (4) shall not be give Lo
any person unless such person has, hefore the expiry of one year from
the date on which the business, profes:ion or vocation wae discontinued
or succeeded to, as the case may be, given notice of such discontinuauce
or fon to the T x Officer concerned.”

2) The amendments made by clauses (a), (b) and (c) of sub-scetion (7) shall be
¥
given effect Lo as if they had been originally enacted,
29. Insertion of now section 258, Act XI of 1922.—After section 25A of the principal
Act, the following section shall Le jnserted, namely i—
‘258, Liguidators, cte—(7) Tivery person, in his section referred toas the
“trustee’’,—
(a) who is the Jiquidator of any company which is being wound up under the
orders of a court or otherwise ; or
(b) who has been appointed the receiver of any acsets of a company ; or
(¢) who is an agent of & person not resident in the taxable territoties, and
hias been required by his non-resident principal to wind up the business
or to realise the assets of the principal,
shatl within thirty days after he has become such trustee, give notice of
Iiis appointment as such Lo the Income-tax Officer who is entitled to nssess
the income of the company or of the non-rerident person.

“Phe Tncome-Tax Officer shall, after making such inquities or calling for
such information as he may deem [t with respect to the assets of the
conpany or the propetties in the hands of the trustee, notify to the trustee
the amount which in he opinion of the Income-lax Officer would be
suflicient to provide for any tax which then is or is lTikely thereafter to
become payable by the company or the principal or the agent of the

s

principal, as the case may be.
(3) The trustee—
(@) shall nol without the leave of the Inconte-tax Officer part with any of the
asséts of tlte conpany or of the principal §

12




90 LAW AND LEGISLATION-—TAXATION

[

shall sel aside, ont of the assets coming into his possession. assels to (he
value of the amount so notified, or the whole of such assets if they

are
of a value equal to or fess than that amount ; and

shiall, {0 the extent of the value of the assels which e is 50 requized ag
aforesaid to set aside, be personally liable to pay the tax on behalf of (he
company or {he non-resident person as the case may be,

=

Where there is more than one trustee, the obligations and liabilities attach-
ing Lo the trustec nuder this section shall attach to all the trustees jointly
and severally,

s

The amount notified by the Income-tax Officer under sub-scction (2) shall
not be called in question in any proceeding before any court under auy I,
and the provisions of this section shall have effect notwithstnding
anything to the contrary contained in any other law for the time leing in
foree.

30. Amendment of section 26A, Act XI of 1932.—AfLer sub-scction (2) of section 26A
of the principal Act, the following sub-seetion shall be be inserted, namely :

") If the particulars contained in the app'ication made under sub-section (2)
are found to be incorreet, the registration granted to the firm under sub-
seetion (/) for any year shall he cancelled nud the firm shall, subject to
the provitions of section 331 or scction 34, be assessed or reassessed to lax

asifit were an unregistered firm, association of persons or individual as the
case may be,”

31. Omission of sootion 27, Act XI of 19!

22.—Section 27 of the principal Act shall
be omitted,

32 Amendment of soction 28, Aot XIof 1922,

~TIn section 2§ of the principal Act—
(a) for sub-section (1), the following sub-s

section shall be substituted, namely i—
‘(1) 1¢ the Tncome-tax Officer, the Appellate

3 or Inspecting Assistant Commi-
ssioner, the commis

foner or the Appellate Tribunal in the course of any

proceedings under this Act, whether or not such procecdings relate to
the assessment in which any

defanlt or concealment has occured, is
satisfied that any person has without reasonable cause failed to comply
or has without reasonable cause faited to comply within the time allowed,
if any, in that Lehalf with the requirements of any notice under section
?2 or section 23 or scction 31 or has  concealed the particulars of his
Income or has negligently or deliberately furnished any inaccurate or
incomplele particulars in his return of total income or in any inforua-
tion furnished in compliance with the notice nnder sub-section (1) of
seetion 22 ‘or in any, evidence fumished nnder. section 23, he of it
may direct that such person  ehall,
income-tax and super-tax, on his
sub-section is referred to ag
an

in addition to the the amount of
total income (which amount in this

such sum™) pay by way of penalty an
nount computed a5 follows :— P by ey of pennlly |

(@) where the return of totai incom,
seetion (1) of section 22 iy
such notice but is

© required by the notice under sub-
22 5 ot furnished within the time allowed by
furnished hefore the commencenent, of the niext fnan-

cial year, the pewlty paga
3 pemulty pay: 1 amount not exceeding three

able shall he
hundred rupezs or one fourth of such sum whithever is the Tess:

i ‘hi is impos
(i) where thie assessment in respect of which penalty is impi

(##) no pennlty for faiture to furnish the return of
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Provided thatif a returnis furnished btefore the commencement of
the next financial year and before the issue of a notice under sul-section

(2) of section 22, there shall be no penalty ;

(b) where the return of total income required by the notice under sul-sec-
tion (1) of section 22is n>t furnivhed or is furnished after the com=
mencement of the next financial year, or where the return of total in-
come required by the natice under sul-secti>n (2) of scetion 22 or see-
tion 81 is not furnished or is furnished after the time allowed by such
notice, the penalty payable shall be an amount not exceeding such sum,

) where the return of total income required by the notice under sulsee-
tion (2) of vectim 22 or ection 34 has not been furnished and a notice
under sub-rection (1) of seetion 22 has not also leen complied with
within the time allowed by the notice, the penalty payable shall be an
amount not exceeding one and a half times such sun

(@) where the return of total income has been furnished, but any notice
sul-section () of seetion 22 or sub-section (2) or sub-section (3) of
reetion 23 has not 1 cen complied with within the time aflowed by the
notice, the penalty payable shall be an amount not exceeding the diffe-
rence between such sum and the amount of incoue-tax and super-tax, if
any which would have leen payable had the income as returned, been

accepled as the correct income |

undes

. N . B in
where a retuin of total income furnished is incorreet or incomplete

i i s is due
any material partizulars, and such incorrectness or incompletencss i
Dle shall be an amount not exceeding one-
difference

to negligence, the penalty p
half but not less than one-fourth of the amount of the p
i and super-tax, if any,
Detween sucl sum and the amount of income-tax and super-tax. i @
Mic had the income os retuined  been

which would have been poy
nccepted as the correet income ; \
i i i nished

() where a retusn of total income or any information or c_\nloncc fm_u
corrcet or incomplete in any
heen

ns aforesaid is found tohe delil-erately : o §
any particutars of income have

naterial partienlars or where N
vy mount not exceeding one

¢ payable shall e an
concealed, the penalty payable shall ing one
and a hatf times but not less than the difference bch\'ccu.\;c:;“. S
the income-tax and super-tax, if any, which would have

hiad the income ns returned Feen aceepte

A as the correct income :

Provided that— o i e
(i) the aggregate of the amounts of pemaltics imposable .lnu\“c‘f i
o imes such sum in any casc ;
scetion shall not exceed one and half times e tfor
i i i i a3n, or
ontside the limit of time specified in section 31
jon “such sum” sholl for
per-tax

n year which
section 34, ns the case may be, the expression |
the purposes of computing the penalty, mean income-tax n;:“d. ipertes
which would liave heen payable on the true total fncome had - B
assessed at the proper time, and the amount of the penally s ot
e i ' i S super-tax, whi

in any case be Tess than the amount of income-tax and super

Iins been avoided by such person for that year ;

his totalincome shall be
the maxi-

i s exceed
juposed on an nseessee whose (otal income does not
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mum amount not chargeable Lo income-tax in his case by more than

otie thousand rupees, unless he has been served witl a notice under sube
scetion (2) of section 22 ;

the firm shall Dbe jointly and severally lable for the penmalty levied
under this eection.”;

(d) in sul-section (5), for the words, brackets and figures, “Appellate Assistant
Commissioner or the Appellate Tribunal on making an order under
sub-section (1) or sub-section (2)" the following shall be substituted,
namely

() where a person has failed to comply with the notice under subesection
(2) of seetion 22 or section 31, and proves that he has no income liable
to tax, the penally impasable under this sub-seetion shall he a penalty
not exceeding twenty-five rupees ;

ppella Assistant Commissi the Commissioner or (he
Appellate Tribunal on making an order under subssection (7), sub-scetion
(2) or sub-section (24)""; )

(¢) nfter sub-section (6), the following sub-section shall be inserted namely :—

(v) 0> penalty shall be imposed under this sub-section upon any person
assessable under scction 42 as the agent of a person not resident in
the taxab'e territories for failure to furnish the return required
under section 22 unless a notice under sub-section (2) of that section
or under section 84 luas bee served on him ; *(7) Where a penalty under subescetion (7). sub-section (2) or sub-section (24)

(vi) where the parson liabie to pamity

a registered firm whose registration nasbeen imposed upon any person, the Tncome-tax Officer may, with the
joner, publish the name, address and

in consequence of proceedings under this section has not been cancelled, previous sanction of the commi
or is an unregistered firm treated under clause (b) of sub-scction (5) other particulars relating to that person or his affairs in such manner as
of section 28 as a registered firm, o that the amount of the income-tas may be specified by the Central Board of Revenue.”

and super-tax payable by the firm itself has not been determined, the 23, Amondment of soction 30, Act X of 1922.—In rcction 30 of the principal Act,—

fmount of penalty payable by the registered firm shall be that amount (a) for sub-scetion (1), the foltowing sub-:cetion shall be substituted, namely i—
Which would have been payable had such firm heen assessed asan "
unregistered firm.'; (1) Any asseseee—
(b) in sub-section (2),— (5) objccting to the nmount of income ascessed or the amount of tax
() for the words * determined, as the case may be, under scction 23, of to_thie amount of
e words “Appellate Assistant Commissioner or the Appellate Tribus loss computed under scetion 24, or

nal’” the words “Appeliate or Tnspecting Ass
Ny Commissioner or the Appellate Tribunal”
(#i) after the words *

stant Commissioner, the
liall be substituted ;
ot e proceedings under this Act” the words “whether of
of uel proceedings relate to the aseessment of which the distribution
) ¢ Profits is in question” shall be inscrted ; and
i) for the words ' . ! ;
mumlr I\.val(]s he or it may direet” the words ““he or it may, if the
ation or the firm has not heen cancelled, direct” shall he substituted ;
(e) after sub-section (2

(i) obiecting to the cancellation by an Tucome- Officer of the registra-
tion of a firm under sub-scction (4) of section 23, or to a refusal to
register a firm under sub-scction (£) of that section or seetion 264, or

(i) objecting to an order made by an Income-tax Officer under sub-section
(2) of section 95 or section 254 or sub-section (2) of section 26 or section
28, or

(i%) objecting to an order of rectification or of sefusal to rectify made by an

3, ot

). the following sub-scetion shall Ie inserted, namely i— Incomertax Officer wnder scetion &

(24) 1 4 <
hie Income-tax Officer, the Appellate or Tnspecting Assistant Commic

ssioner (e Commissi
o Commistioner or the Appellate Tribunal in the course of
any proceedings under this Act,

© the assessment in which (h

(4) object to auy penslty imposed by an ncome-tax Officer under sub-section
1: or sul-secticn (3) of section 441 or subssection (1) of

(6) of section 4

whether or inga relate :
not such proceedings e scction 46, or

L e aketment occured, fied that any
Desson s knowingly or wilfully abetted another person to commit
as rendered that other person Tinble
ction (7) or sub-scction (2) he or it may direct
person shall without prejudice to any action

Officer to allow a claim to a

(vi) objecting to a refusal by an Income
| refund under section 48 or section 49F, or objecting to the amount of

adefault or to do anytliing wwhich h :
{he refund allowed by an Income-tax Officer under any of those seetious,

1o any penalty under suly.se
that such first mentionea

or
that may be taken ngainst

A penalty of an bim under this Act or under any law, oY (vii) denying his liability to be ssessed wnder this Act, of
s heen imposc«;"::‘i;l‘ ot exceeding the amount of penalty which (vii) being o company, objecting to an order made by the Income-tax
is the Tess ; A other person or five thousand rupees whichever _ Officer under sub-section (1) of scction 234,

Provided that 1o suel penaty ! smay appen to the Appellate Assistant Commissioner egainst the assess-
person has beet 1.mran 7 ol be imposed uwesa such first mentioned | ment, refusal or order as the case may be ;
being heard : + O hias heen given .a reasonable opportunity of

Provided that no appeal shall lie— )

(a) agninst an order passed by an Inspecting Assistant Cfmmlisswner. \rl‘wu

exercising the powers of the Income-tax Officer in pursuance of @
direction given by the Commissioner under sub-section (5) of section5 ;

Provided futher that where the g

3 st menti, .
comstitnted for e empuers o eTHOR person i a member of 8 At

fa profession or vocation, cachi member of
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(b) against an order under sub-section (1) of scction 46, unless the tax has
been paid witkiu the time specified in the notice of demand for pennity ;

(c) against any order in respect of an asszssment if, on an application made
by the Income tax Officer in this behalf the Appellate Assistant Commiss.
ioneris of the opinion that the assessee has not paid such amount of the
tax due or furnished such security or banker's guarantec for payment of
tax as appears (o hiim Lo be reasonable in the circumstances ;

Provided further that where the partners of a firm are individually assessalle
on their shares in the total income of the firm any such partner may, on
belialf of the firm and after partuers to the petition, appeal to the
Appellate Assistant Commissioner against any order of the Income-tay
Officer determining the amount of the total income or the los;
of the fim or the apportion nent theresf between the several pertucrs,
andno partner shall, in any appeal re'ating to the nssessment of
his ewn totalincome, b2 entitled t> raise any question in respect of
matters determined by any order of the Income-tax Officer or by the
Appellate Assistant Commissioner as a result of auy appeal under this
proviso."’;

(b) in sub-section (74), the brackets, figures, letters aud word "
(2C)*" shall be omitted ;

4) and “or
(€) in sub-section (2), for the words, figures and letter *‘to register a firm under
section 2A or of the date of the refusal o make a freoh assessment under
seetion 27,"" the following shall be substituted, namely :

“or of the intimation of the order refusing to register, or canceiling the
registration of a fitin wn ler sub-acction (4) of s2>tion 23 or section 231 "

A.mc'ndmmt of soction 31, Act XI of 1922.—In section 31 of the principal Act,—
(@) in subsection (24), after the words “not wilful. or unreasonable” the
following shall be inserted, namely :—

and the cousideration of that ground does not involve the production of
any evidence contrary to the provisions contained in sub-section (2B)."":
(b) after sub-

ction (24), thie following sub-section shall he inserted namely :

"(2B) The Appellate Assistant Commissioner shall not, at the instance of the
appellant, allow any evidence, whether oral or documentary, to Le
produced, which was not produced before the Income-tax Officer not-
wilkstanding (hat the appellant was required specificaliy so to do by the
h{coumlnx Officer, acting under this Act or which the appellant could
With due diligence have produced before the Tncome-tax Officer but did
1oL so produce in response to a notice under sub-section (2) of section 23 ¢

Provided that the Appellate Assistant o
teasons for so doing,
e necessary o enal

of an order therein e

missioner may, after recording his
to be produced any additional evidence which may
‘e him to dispore of the appeal, includivg the passing
nhancing an ascessment,” H

(€) for sub-scetion (3), tne following sul-

section shall he substituted, namely i—
““(3) In Qisposing

of an appeal, the Appellate Ascj

3 i tant Commis
() in the case of an order of assessment—
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confirm, reduce, enhance, amend or set aside the assessmient, or sel aside
the and direct the I x Officer to make a fresh
assessment after making sueh further inquiry as the Income-tax
Officer may think fit or the Appellate Assistant Commissioner may
dircet, and the Income-tax Officer shall thereupon proceed to make
such fresh assessment and determine, where necessary, the amount
of tax payable on the Lasis of such fresh assessinent ;

(i4) in the casc of an appeal against a computation of loss under section 24—

confirm or vary such compntation

§) in the casc of an order cancelling or refu: the registration of a firm
under sub-scetion (4) of section 23 or section 26A—

A

confirm such order or cancel it and dircet the Tncome-tax Officer to

register the firm and (o assess the partuers scparately on their
respective shares |

(70) in the case of an order under sub-scction (2) of section 25 or sul-seetion

(1) of scetion 23A, or sul-scction (2) of scction 26 or seetion 4§ or

scction 49F.—
confirm, cancel or vary such order, and, in the case of an appeal against
an order under sub scetion (2) of section 26, direct a conscquential
ification of the of the and the

concerned ;
(4) in the case of an order under sul-scetion (1) of section 25, —

confirm such order or cancel it and either direct the Income-tax Officer
tomake further inquiry and pass a fresh order or to make an assess-
ment in the manner laid down in sub.scetion (2) of section 25A ;

(vi) in the case of an order under section 28, or sub-scetion (6) of section
44T, or sub-scction (5) of section 41, or sul-section (1) of section 46—
confirm or cancel such order or vary il so as either to enhance or reduce
the penalty ;
(vid) in the case of an appeal under sub-scction (14) of rection 30—
decide that the person is o is not fiabie to make the deduction and in
the latter case dircet the refund of the sum paid under sub-scction (6) of
section 18

Provided thal the Appellate Assistant Commissioner shall not enhance an
ascessment or a penalty unless the appellant has had a reasonable
opportunity of showing cause against such enhancement :

Provided further that at the hearing of any appeal against an order of an
Income-tax Officer, the Income-tax Officer shall Lave the right to be
heard cither in person or by a representative or to submitin duplicate a
rief statement in writing of his arguments or objections a copy of which
shall be furnished to the appeliantat the time of hearing of the appeal.’’;

(@) for sub-section (5), the following sub-section shall be substituted, namely :—
) Tivery order pased on appeal by the Appeliate Assistant Commissioner
<hall contain a clear specification of the selicf, if any, granted and the
precise eficet thereof on the assessment oron e order appealed agaiust,
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and a copy of the order shall be sent to the assessez and the Coummi-
ssioner."”
35, Amendment of section 33, Act XI of 1922.—In section 33 of the principal Act,—
() for sub-section (1), the following sub-sections shall be substituted, namely :—

“33. Appeals to Appellate Tribunal.—(1) Any assessee objecting to an order
passed by an Appellate Assistant Commissioner under section 28 or section
81 or to an order passed by an Iuspecting Assistant Commissioner or
Commissioner under section 28 may appeal to the Appellate Tribunal
within sixty days of the date on which a copy of the order is received by
Wi,

(14) Any assessce objecting to any such order asis referred to in sub-section
(1) of section 39, passed by an Inspecting Assistant Commissioner when
exercising the powers of an Income-tax Officer, may appeal to the
Appellate Tribunal within the time specified in sub-section (2) of that
section and the provisions of sections 39 and 31 shall, so far as may be,
apply to such appeal as they apply to an appeal to the Appellate
Assistant Commissioner from an order of the Income-tax Officer.”;

(b) in sub-section (2) for the words “'the order is communicated Lo the
Commissioner by” the words “a copy of the order is received by the

Commissioner from™ shall Le substituted ;

(c) sub-section (24) shall be as sub-section (2B8) and before the
sub-section as 5o renumbered, the following sub-section shall be inserted
namely i—

(24) The Income-tax Officer or the nssessee, as the case may he, on receipt
of notice that an appeal against the order of the Appellate Assistant
Commissioner has been preferred under sub-section (7) or sub-section (2)
by the other party may, nolwithstanding that he may not have appealed
against such order or any part thereof, within thirty days of the service
upon him of the notice, file a memorandum of cross objections against
any part of the order of the Appellate Assistant Commissioner and such
memorandum shall be disposed of by the Appellate Tribunal as if it were
an appeal presented within the time under sub-section (1) or sub-section
(2), as the case may be.'”;

(@) in sub-seetion (25) as so renumbered, after the words “admit an appeal” the
words, figure, letter and brackels “other than an appeal under sub-section
(14)" shall be inserted ; :

{e) in subssection (4), for the words *
theassessee and to the Commissio
“and shall send a copy of any

‘and sall communicate any such orders to

mer” the words, figures, Tetter and brackels

‘and shal such orders to the assessee and o the

Commissioner, and the provisions of sul-sections (2B), (3) and (5) of scction

31 shall, 50 far as may Le, apply to the orders and proceedings of the
Appellate Tribunal shail be substituted,

36, Amendment of section 34, Act X1 of 1022,

) o(sccli?n 34 of l!ye‘uiucipf\‘ Act, Tor the words and figures "'o a reassessment made

under scetion 27 of in pursuance of” the words "o ay assessment or reasscssment

miade in consequence of, or to give effect (o ony finding or direction contained in”

—Inthe second proviso Lo sub-section

”"

38. Substitution of new sections for section 37 in Act XI of 1929,
of the principal Act, the following sections shall be substituted, namely i—
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37. Amendment of section 35, Act XI of 1922.—In section 35 of the principal Act,
after sub-section (4), the following sub-section shall be inserted, namely :—

*(5) Where ju respect of any completed assessment of a partuer in a firm itis
found on the assessiment or reassessment of the firm or on any reduction or
enhancement made in the income of the firm under section 31, section 33,
334, section 33B, section 66 or section 664 that the share of the partner in
the profit or loss of the firm has not been included in the assessment of the
partuer or, if included, is not correet, the inclusion of the share in the assess-
ment or the correction thereof, as the case may be, shall be deemed to be a
rectification of a mistake apparent from the record within the meaning of
this section, and the provisions of sub-section (1) shall apply thereto accord-
ingly, the period of four years referred to in that sub-section being compu-
ted from the date of the final order passed in the case of the firm.

(6) Where the excess profits tax or (he business profits tax payable by an assessee
has been modified in appeal, revision or other proceeding [whether before
or after the commencmement of the Indian Income-tax (Amendment) Act,
1951], and in consequence thereof it is necessary to recompute the total
income of the assessee to i x, such i
shall be deemed to be a rectification of a mistake apparent from the rectifica-
tion within the meaning of this-section, and the provisions of sub-section (7)
shall apply accordingly, the period of four years referred toin that sub-
section being computed from the date of the order modifying the assess-
ment of such excess profits tax or business profils tax,

Explanation.—Yor the purposes of sub-section (6), where the assgsseein a firm,
the provisions of sub-section (5) shall also apply as they apply Lo the rectifi-
cation of the assessment of the partners of the firm.”

or section 37 of

37 Power to take evidence on oath, ete.—(1) Subject (o any rules made in this
Behalf by the Central Govermment by notification in the Official Gazette,
every income-tax anthority shall for the purposes of this Act, have the

same powers as are vested ina court under the Code of Civil Procedure,

1908 (Act V of 1908), when trying a suit in respect of the following matters,

namely :—

(a) enforcing the attendance of any person and examining him on oath or
affirmation ;

® ing the ion of ;

(c) issuing commissions for the examination of witnesses.

(2) Any income-tax authority may impound and retain inits custody, for such

period as it thinks fit, any books of account or other documents produced
before it in any proceeding under this Act.

(3) Any proceeding hefore an income-tax authority or Appeliate Tribunal under
(hio Act shall be deemed to be a judicial proceeding within the meaning
of sections 193 and 22§ of the Indian Penal Code (Act XLV of 1860), and
every such authority shall be deemed to be be a revenue court for the
purposes of section 450 and 482 of the Code of Criminal Procedure, 1598
(Act V of 1898).

13
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87A. Power to cnter premiscs, eto.—(1) Any income-lax authority not lelow the
rank of Assistant Commissioner and, if specially authorised in this behalf by
any other income-tax authority, an Income-tax Officer may

(i) enter any building or place, whether belonging to the person liable to
assessment or otherwise, if it or he has reason Lo helieve that any hooks of
account or other documents of any such person may be found therein ;

{#) seize any such hooks of accounts or documents or place marks of identifi-
cation thereon or muke extracts or copies therefrom ;

(fii) make & note oran inventory of any other article or tring found in the
course of the search which in its or his opinion may Le useful for or
relevant to any of the purposes of this Act,
and the provisions of the Code of Criminal Procedure, 1898 (Act V of 1898),
relating (o searches, so far as may be, shall apply Lo searches made undes
thie authority of this sub-section :

Provided that where in the opinion of n Income-tax Officer of Class I sorvice
1I is not practicable 1o obtain the special authorisation of any other
inconie-tax authority before procecding

ineome to act under this section, he may
ercise any of the powers given by this sulrsection without such previous
authorisation and where he does

uthorisation 50, he shall forthwith make n report
these mltwlmng tothe Tnspecting Asvistant Commissioner stating the
asons which called for the cxercise of su i ini
% . such powers without of
such previous authorisation. > piaiving

2) i i .
@ lf:‘l‘l“‘c“l’;‘;f;:;:’r‘:nmu-ullug;: contained in sul-section (7) but without prejudice
o cmrcrxv‘nxmea therein, it shall he fawful for any income-tax
(@ or oncnpn pit il seasouablc tines any buitding or piace belonging
asscesment for thc)l ’ll-‘x‘x)‘ :pcu»on Im)v)lr*, or believed by it to be fiable to
of Mhat author i‘,oxf]"{“’ of making any inquiry which, in the opinion
the anthorit ,y,' 2t be wselul for the purposes of thia Act, and the

ey examine the books of account or other decuments

of such person ay e marks a eon or make ex
and place marks of
! identification ther © make extract

) Notwithstanding
shall be bound—

anything in 4
Yhing inany other Taw 1o (e contrary, every person
(@) to produce to the income-(ax
other documents in 1jg :
produce,

muthotity such hooks of account or

charge
HIEC or custody s hie may be requised to
() Lo give to the autnori;

Y any information i
the hooks of account or o(yyer docu e

() to prepare

Bis possession in respect of
Hents whieli way be required ;

el statements

P s for, i .

RO 05 sy e sy 7 O TS sk uformadion o, the
(@) to anser '

At queations whiel
K 34 Amondmont of B0
De renumbered as pul-

P ke put 1o by
im by

eUon 38, Ach X1 of 19, :

etion (1) thereof,

() for elause (1) the fottoy

the authority.”
2.—Section
vand i subugey

38 0f the principat Act shall
ion (1) as 50 renumbered,—

g clauge g
s shall be sustituged, uamely t—
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“(1) require any Hindu undivided family, irm, or association of persons Lo
furnish him with a return of the names and such other part
of the members as niay be prescribed '';

fars

(b) for clause (3). the following clause shall be substituted, nmely -~
“(3) require any peraon Lo furnish a statement of ke namen and addr
of all persons Lo whom he has paid in any year rent, premium, interest,
commission, royally or hrokerage, or any annuity not heing an annuity
taxable under the head “salarics”, or any other sum chargealle under
the Act amounting Lo more than four hundred rupees, together with
pasticulars of all such payments made ;'";

ses

(c) after clause (), the following clauses shall Le inserted, namely
“(5) require any person doing or managing any business on behalf of another
person not resident in the taxable torritorics or having any Luiness
connection with such other peison within the meaning of section 42 to
furnish a statement of the names and addresses of all such persons on
‘whose belialf hie hias done business in the Laxable territories or with whont

Tie has such business connection in any year ;

surance company, nolwithstanding anything in
to furnish a statement of the names and

(6) requirc any banking or
any law to (he cont
addresses of all persons who have made deposits or have taken lonns
or overdrafts or who have made remittances or who have taken policies
in any year of such amonnt as may be prescribed together with
particulars of the deposits, loans, overlraits, remittances, policies and of
the seeuritien and other propeity lodged with the hanking or insurance

company, as the case may be ;

require any chartered accountant to furnish a statement of the names and
addresses of the husinesies and of the proprictors thereof whose nccounts
\were audited by hiim in any year together with the partieulars of the
petiad Lo which the acconnts refate and  the scope of such audit ;

=

tly with other persons any security,

(8) require any person who owns
stocks shates o1 deposils or property Lo fuinish a statement of the names
al interest thercin and

and addresses of all persons who have u Lenc
1interest ;

the extent of such Benefie
9) requite any person maintaining o safe deposits vault ; to furnish the nanies
and addresses of all persons who have or had al any time hired lockess

or have Todged any propesty for safe custody ;

information or evidence which

(10) require any person to furnish
may direetly or indirectly be useful or relevant Lo any assessmient made
or tolie made”;

(1) after sub-scction (1) a9 so re-numbered, the following sub-section shall be
inserted namely :

“(2) Any return or statement required under sub-section (7) shall be in the
prescribed form and verified in the preseribed mantier,”

0. Amondmont of soction 41, Act XI of 1022,—Tn sub-cction (7) of section 41 of the

principal Act,—
(i) nfter the words and figures
words “or the Shabuit or other manager o

“tiie Mussalman Wak{ Validating Act, 1918,” thie
1 property held under a private
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seligious trust oran endowment or any other legal obligation shall be
inserted ;
(i) for the first proviso,the following proviso shall be substituted, namely i—
“Provided that in the following case the tax on such income, profits and gains
shall be levied and recoverable at the maximum rate, namely ;—
(6) where the income, profits and gaius are receivable on behalf of or for the
benefit of an artificial or juridical person ;
(i#) where the income, profits and gains are not specifically receivable on
Vehalf of any individual ; or
(i) where the income, profits and gains ate receivable on behalf of or for
the benefits of more than one person, and the relevant document or
record, if any, does not specify the separate share of each person ; unless
the persons, none of them Leing an artificial or juridical person, have

noother personal income chargeable under this Act, in which case the
tox shall be levied and recoverable, as

if such income, profits and gains
orsuch part thereof Were the total income of an association of persons "
41, Amendmont of section 42, Act XI of 1922.—In section 42 of the principal Act,—

(a) for the words Deginning with "Ail income' and ending with the words “'the

assessee i P i
sescssee in rspest ofsuch income-tax ;" the folllowing shall be substituted,
amety i—

f8ave as otliervice provided in sub-section (1) of section 4, all incowe, profits
?in“’;""’:l‘;f:“‘x“‘c‘:i "cf arising, whether directly or indiiectly through or
o oy breiness comeetion i the (axable tesitories, o through or
ey preperty in e tsxabic terntoses, shal be deemel (o e fncome
ot or st whin he taxable (enitories, and whete the person
Lerritoric )mlm:;c;’”m}r vwmf or gains is not resident in the taxable
ey e thall Le ehargealile Lo fncon e-tx cither i his own name of
e o 4 i O e85 il e section 9, and i che It
assessce in respect. of § Seeaned Lo be, for i 1o purposes of this Act, the
st person C"'\r;,'enhl:"i?,hu,:‘::_me tax, all income, profits or gains of

Bim direct or throngh or from
, name of such agent
®) after sub-secti !

section (1), the vi i

ster following sul-sections shall be inserted,

(14) Where a notice wnder sul

been issued for the purposes

Person not resident in
issued to him direct or {
Income-tax Officer may,

ble teriitories whether receivableby
any other person, Leing assessed in the

wrectien (2) of section 22 or section 34 hns
of making an o

" ) ssessment in the case of a
n;av‘mxnhle territories (whether such notice is
¢ Misagent treated as such under section 43), the
+if he thinks, (i

at the circumstances of the cuse 50
completion of {) raot protil

e the same

¥ the C i
ollector in (hie exercise of nis powers

under the proviso (o sulb-section (2) of section 46,

vy i

ke tenumbered as sub-section (7) thereof, and after that sub-section as so renvmbered,
the following sub-section shall be inserted, namely :—

principal Act, the following Chapter shall be substituted, namely i—
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(1B) 1f any person to whom an order under sub-section (4) has been issued
fails to comply therewith, he shall be personally liable for the payment of
the tax due on the total income of the person not resident to the extent
of the value of the assets or the money so held or payable by him, and,
for the purposes of Chapter VI of this Act, such person shall be deemed
to be an assessee in default.”;

(¢) for sub-section (2), the foliowing sub-section substituted, namely i—

“(2) Where a person carries on Dbusiness in the taxable territories and it
appears to the Income-tax Officer that, owing to the close connection
Detween such person and another person who is not resident and is not
chargeable in the taxable territories, to the business carried on in the
taxable territories produces to such first mentioned person either no
profits in the taxable territories or less than the ordinary profits which
might be expected to arise in the taxable tersitories in that business, such
first mentioned person shall Le chargeable to tax on such amount of
profits as might reasonably have Leen expected Lo arise or deemicd to
arise in the taxable territories but for the close connection between him
and the other person.’;

(d) i sub-zection (3), for the words “'shall be'” thie words “shall, subject to any
rules made in this behalf by the Central Board of Revenue for any such
Dusiness, be’" shall be substituted.

42. Amendment of section 54, Act XI of 1922.—Section 44 of the principal Act shall

*(2) Notwithstanding anything contained in the Indian Companies Act, 1913
(V11 of 1913), where, in 1espect of the profits and gains of any previous
sear, whetler such previous year is the previous year for the assessment
for the year ending on the 31st day of March, 1952 or is the previous year
for the assessment for any year prior or subsequent thereto, tax is or has
been nssessed on a company, whetlier before or in the course of or after ‘its
Jiquidation, if any and any such tax cannot be recovered from the company,
then—

() every person who is or wasa sharcholder of the Company at any time
during the relevant previous year, and

(i) every other company whose shares car ying not Tess than ninety per cent,
of the voting power are or were owned directly or indirectly by the first
mentioned company at the end of the relevant previous year,

shall be jointly and severally liable for the paymentof the tax, and shall,
45 and 46, be deemed to be an assessee in default :

for the purposes of section
Provided that clause (i) of this sub-section shall not apply where the company

is, within the meaning of the Explanation to sub-section (7) of section 234,

deemed to be u company in which the publicare substantially interested.”

43, Substitution of now Chapter VA in Act XI of 1922.—Tor Chapter VA of the
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“CHAPIER VA,
SPECIAT, PROVISIONS RELATING TO CERTAIN CLASSES OF SHIPS AND AIRCRAPT,
A, Liability to tax on ships .or aiveraft in respect of ocoasional trips—The
provisions of this Chapter shall, notwithstanding anything contained in
any other provison of this Act apply for the purpose of the levy and
recovery of tax in the case of any person who resides out of the taxable
territories and carries on business in the taxable territories in any year as
the principal owner or charterer of a ship or of an aircraft (such Derson
hercinafter in this Chapler being referred to as the principal), unle
the Income-tax Officer— ' “
(@) in the case the principal of a ship, is satified, or
b -
() 1Cu°”|hel case of‘lhe principal of an aircraf, has notified the Customs
ector or other officer & ised in thi S
Comeetor icer authorised in this behalf by the Customs
¢ i -
nllnlu there is an agent of such principal from whom the tax will be recover-
ble in the following year under the provisions of this Act.
4B, Returi of profits and gai :
 Retur (e”{m’{e s :mgm;x.s‘ l(z) Before the departure from any port in the
s iy ship, the master of the ship shall
: ship shall prepare and fur-
:;;;h {0 the Income-{ax Officer a return of the full amount paid or payable to
prncipal or to any person on his behalf on account of the carriage of all

‘Passengers, Jivest ock or goods shipped at that port since the last arrival o
s s a i ival of
e it pped at that port since (] arriva

2
( Ollfc::;e“;:i:(u‘p::urc.‘fmm any customs acrodrome in the taxable territorics
o any e m.mi: ]‘n ot or other person in charge of the aircraft shall
prepare aad Colk-:‘t © the Customs Collector o other officer authorised by
e gustoms Cotle ur’n]x this behalf a return of the full amount of the fare
et i o payabe to the principal or to any person on his Lehalf

utof the carriage of all passengers, livestock or goods hooked by

the aircraft in the taxable territosies si ast of such returns,
3 L i
- riitories since the last of returns, 5.

On recei
) . :’c‘l‘]p::: «cl:i‘r:x:;rz ‘t‘hn Income-tax Cflicer, if the matter relates to &
o e Custons ollector or other officer, if the mattter relates to an
i suh-sQuim.‘iz?mum referred to in sub-section (/) oras the case
accounts or docusmenty » and may for this purpose call for or inspect such
i o Jocumento 9 e may require and the amount of the profits and
principal shall.—
(@) where it relates to the cartiage of the passengers

Ded oL the port, be deomed Ly b one. livestock and goods ship-

xth of the amount so assessed, and

(b) where it relates to the carrin
booked at the acrodrome, be de
assessed,

ge of the passenger livestock and goods
eied 10 be onc-sixteenth of the amount 50

When the profits and

ains have
i been assessed as aforesaid the Income-tax

r, Customs Collecto

f T or other officer ag

mine the sum payable as tax thercon at K‘l:Y e e e e
2ble o the total incomie of a company, ang Loe;
the master of the ship or, a5 the case |

eharge of the nireraft, and a port-cte,

for the time heing applic-
»and such sum shall be payable by
may Le, the pilot or other person in
arauce shall not he granted to the

M—' -
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stiip or aircraft until the Customs Collector o other officer authorised in
in this behalf by the Customs Collector or any other officer duly authorised
Lo grant the same is satisfied that the tax has been duly paid.

() Every Customs Collector and any other officer authorised in this behiaif by
{he Customs Collector who has collected any sums under this Chapter
shall, within such time and in such manuer as may be prescribed by the
Central Board of Revenue, pay the amount so collected to the credit of the
Central Government and shall also furnish to the Income-tax Officer such
statements and information in this behalf as may be prescribed.

44C. Adjustment.—Nothing in this Chapter shall be deemed to prevent the
principal from claiming in any financial year that a regular assessment be
made of his Lotal income of the previous year, and that the tax payable on
the basis thereof Le determined in accordance with the other provisions
of this Act and, if he so claims, he shall be entitled o credit for any
payment made during the previous year, and the difference between the

sum so paid and the amount of tax found payable by him shallbe paid by
himt or refunded to him, as the case may be.”
44, Amondmont of soction 44D, Act XI of 1922.—In section HD of the priucipal

Aet,—

or to a person resident but not ordinarily

(a) 1n sub-section (1), the words
resident’ shall be omitted :
(5) Tn sub-section (2), the words *‘or resident but not ordiuarily resident’” shall

be omitted

Insertion of now section 446 1 Act XI of 1922.~Chapter VB, after section 41° of

45,
section shall be inserted, namely :—

the principal Act, the following
“41G. Liability to tax in the casc of unknown shareholders depositor

(1) Where an Tncome tax Officer is of the opinion tha any person registe;

as sharehotder or debenture holder of a company or shown as deporitor or

ereditor in the books of a company or of any other person is either not in
existence or nol traceable at the address, if any, given in the books or the

orin thie books of that other person, or that the registered shaze-
itor or creditor disowns the share, debenture,

cte—
red

company
holder, debenture holder, deposi
deposit or credit, the Income-tax Officer may, Dy motice, require the
company or that other person, as the case may be, to take steps in the
prescribed manner o trace the shareholder, debenture holder, depositor
or creditor, as (he case may be, and thereupon such share, debenture,
deposit or eredit shall ot Le dealt with in any manner by the compazy
or that othier person except with the written authority of the Tncome-tax

Officer.
(2) 1f before the expiry of two years from the date of the notice referied (o in

sub-section (1), the company or the other pesson isnot abie Lo prove Lo
ction of the Income-tax Officer the identity, existence and address
older, depositor or creditor as the case
y. with the previous approval of the
and there-

the satisf
of the sharcholder, debenture h
may e, the Income-tax Officer ma,
ing Assistant Commissi
upon the entire value of suc
notwithstonding auy time Jimit spe

pass an order
1 share, debenture, deposit or credit shall
cified in section 34, be deemed to have
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been the tax evaded by the unknown person who is the shareholder
debenture holder, depositor or creditor, as the case may be, and within one
week of the date ou which the compauy or that other person is served
with acopy of the Inconte tax Officer’s order—

‘@) the company shall cancel the original share certificate or debeniure
Dbond, and issue a duplicate share certificate or debeuture bond in (he
name of, and

(b) in the care of adeposits or credil, the company or other person shall
transfer the same to

the Reserve Bank of India for and on behalf of the Consolidated Fund
of India.

Provided that the Income tax Officer may for good and sufficient cause,
extend the time for transferring a deposit or credit under this sub-section.

s

Any company which has issued a duplicate share certificate or debenture
bond or any company or other person who has transferred his deposit or
credit within the time specified in sub-section (2) or within such further
time as may have heen allowed by the Income-tax Officer, shall be nden-
nified against all claims that may be made in respeet of the cancellation
of the original share certificate or debenture bond and the issue of duplicate
certificate or bond, or the transfer of the amount of deposit or credit, if the
company or the other person, within one month of the date of the notice
refesied to in sub-section (1), publishes or causes to be published in the
Gazetle of India and in a daily newspaper a notice in the prescribed
form calling upon the registered shareholder, dehenture holder, depositor
or ereditor to prove before the Income-tnx Officer having juridiction his
identity and his title (and such further facts ns may
to be proved) to the share,

De required by the notice
debenture, deposit o credit, as the case may be.
(4) Any compas

or any other person who does not comply with the require-

nents of sub-section (1) or sul-section (2) in respect of the issue of duplicate
share certificate or debenture bond or he tramsfer of the amount at
deposit or eredit, shall e deemed (o be an assessce in default in respect
of the entire value of such share, debenture, depositor credit and all the
provisions of this Act shall apply accordingly,

) Any person claiming himself 1o be en

son titled o any share debenture, deposit
or credit in respect of which he 1y 0 o

icome-tax Officer has passed an order
under B\:h-s‘oclluu (2}, may within thirty days of the amf on which the
;orgxc‘::f;,oorlme Other person has been served with a copy of the Income-tax
Ofer \hen:r:nt]‘:)::x]\m the Appellate Assistant Commissioner of Tncome-
s e o meras it he were denying his Habitity (o be assessed

s Aeland all the provisions of (his Act, ghatt apply accordingly.”
#6.  Innortion of now section 454 tn At X1 of 102 5 e

Act, the following seetion shall | After scction 45 of (he principal

be inserted, namely 1
"I5A. Liability for taz i r .
2 Otherthan ostensible, oweney: M
dance with the vi sivle, owners, ete.~When in accor-
S0 16 o secion D o oy 12V 1) o slvsction (3o
or deatings in el aenn ©F for any other renson, the incone from any assets
PPelh 8 included in the total income of any person who
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is ol the ostenib’e or legal owner of such asscts, then, notwithstanding the
provisions contained in any other law for the time being in force, the tax in
respect of the income so ineluded may Le recovered from the ostensible or
legal owner of those assets :

Provided that no such recovery shall be made unless the ostensibie or legal
owner had notice of the assessment proceedings at any time before the
assessment was made whereby the income came to be so included in the total
income of that othier person.”

47, Amondmont of soction 46, Aot XI of 1922.—In scction 46 of the principal Act.—

(a) for sub-section (1), the following sub-section shall be substituted, namely :—

‘(1) When an assessee is in default in making a payment of income-tax, the
Income-tax Officer may—

(a) direct, in his discretion, that in addition to the amount of the arrear
sum not exceeding that amount shall be recovered from the assessce by
way of penalty ;

(b) with the previous approval of the Commissioner, publish, in such
wranner as may be prescribed the name and address of, and the amount
of arrears and penalty due from, the assessee in defanlt.

planation.—Tor the purpores of this section, the word *nrrears”, in any
case in which an assessee has been allowed to pay any demand pagable
under this Act by instalments (whether by an income-tax authority or by
the Collcetor) and has made defaultin the due pagment thereof, means
the aggregate of the amount of all the instalments still remaining to be
paid after the date of the default." ;

(b) after sub-section (74) the following sub-scetion shall be inserted, namely :—

“(1B) Where an assessce dies before payment of the incomestax and penalty
Que from him may be recovered from his executor, administrator or other
legal representative and for the purposes of this scction, such executor,
administintor or other legal representative shall he deemed to be the

cdings may be taken or continued aguinst

assessee in default and all proc
him accordingly ;

Provided that the Tiability under this section of the excentor, administrator
or other fegal representative shil be fimited to the extent to which the
estate of the deceased which lias come into bis hands is capuble of
meeting the charge,”

(c) insub-section (54), for the st paragraph, the following paragraph shafl
he substituted, namely :—

“Where n person o whom n notice under this sub-seetion is sent, objects to
3L on the ground that the sum demanded or any part thereof is not due to

cce or that lie does ol old any money for or on account of the
assessee or that a third person has o lien or charge on, or other interest in
such sum, the Income-tax Officer shall proceed to investigate the object-
Lons, and i after making such investigation terein as he thinks fil, hie s
satisfied that the objection is wholly or paitly provided, Jie shall sescind
od by him under (his sub-scction and if b
y 1 proved, hie shall disallow the

the as:

or modify the notice i
satisfied that the objection, has not lee
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objection, in which case the notice given shall be effective until the
the Income-tax Officer’s finding is set aside by a civil court :

Provided that where any investigation under this paragraph concerns the lien
or charge of a third person, no such investigation shall be made until
such person has been given notice thereof and an opportunity to adduce
evidence in support of his claim.”

(d) after sub-section (54), the following sub-section shall be inserted, namely i—

“(5B) The income-tax Officer may, by notice in writing (acopy of which
shall be fowarded to the assessce at his last address known to the Income-
tax Officer), prohibit any person holding in his custody any assets belong-
ing to the assessce from parting with them, cither in favour of the
asscssee or any other person, and any such motice shall have the same
effect ns if it were an attachment by the Collector in exercise of his
powers under the proviso to sub-section (2),

(5C) I any person towhom a notice under sub-section (5B) is sent, fails to
comply with the notice and parts with the assets, he shall be deemed to be
an assessce in default, so however that the extent of bis lability shall
not exceed the value of the asscts he has so parted with :

Provided that if any such person parts with the assets in favour of the
assessee in any case Where the particulars of the assets have mot been
disclosed to him by the assessee, whethier at the time when the assets
were placed inlis custody or at any time subsequent thereto, hie shall be
deemed {o have committed an offence under {his sub-section and on

Defore  magi be puni with impri whicl
say extend o six months, or with fine which may extend to ten thousand
rupecs, or with both,”

(¢) to sut-section (7) the following Explanation shall be added, namely i—
Esplanation.—"A procceding for the recovery of any sum' shall be deemed
to have commenced Within the meaning of this section, if some action is
taken o recover the whole orany part of the sum within the period
Lercinbefore referred to and, for the removal of doubts, it is hereby
declared that the several modes of recovery specified in this seetion
ore notmutnally exclusive and do not in any way affect any other law

or the time Leing in force relati T ¥ ts due to
e relating to the
: '3 ecovery of deb

48, Insertion of new section 4 . .
‘45A. " ; :

s"a“‘c’:":::e ::::;Lg. sl‘ndxfz;o obtain tax clearance certificates.—(1) Subject Lo

who is not ﬂcnlivcilcﬂuinn’ x;cd'mnde b5 the Central Government, o person

S et in Iudia o ko, exen if domicild in India at the e

tion of returning to 'Inl]'“ ¢ opinion of an income-tax authority, no inten-

o uness e firt. abtsine froy o L1 (67Ot of Tndin by Tnnd, sea of

Central Go\'e"l“le)’x(ﬂ{“g fr?‘1| such authority as may e appointed by the

eompetent st "';”ﬂllls.ivehnl( (in Wis setion referred to as the’

s Aok, e Tineons Proper Reaic slating that he fina so Tabilities under

Profit Tax Act, 1047 (xx Pfits Tox Act, 1940 (XV of 1940), or the Business

' X1 of 1947), or that satisfactory arrangements have
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been made for the payment of all orany of such taxes which are of may
become payable by thiat person :

Provided that if the competent anuthority is satisfied that sucl person intends
{o return Lo India, he may issue an exemption certificate either in respeot
of a single journey or in respect of all journeys to be undertaken by that
person within such period as may be specified in the certificates.

(2) 1f the owner or charterer of any ship or aireraft carrying persons from any
place in the tersitory of India to any place outside the territory, allows auy
person to whom sub-section (7) applies, to travel by such ship of aireraft
\ithout first satisfying himslf that such person is in possession ofa
certificate as required by that sub-section he shall be persoually liable to
pay the amount of tax, if any, which is or may be payable Ly such person
aud shall also be punishable with fine which may extend to two thousand
rupees.

Explanation.—TFor the purposes of this sub-section thie expressions ‘owner” and

" include any rep ive agent or employee empowered by

Uie owser or charterer to allow persons to travel by the ship or aireraft.

ble by the owner or charterer of any ship o

charterer, as the case may be,

¢ within the meaning of sub-

(3) In espect of any sum paya
aireraft under sub-section (2), the owner or
shall be deemed Lo be an assessee in defaul
section (1) of section 46 of this Act.

s for regulating any matter necessary

(4) The Central Government may make rule: )
visions of this

for or incidental to the purpose of carrying out the pro

scetions
49, Amendment of section 49D, Act XI of 1922.—
the following section shall be substituted, namely :

For section 49D of the principal Acts

or arising outside the tazable
in the taxab'e {erritories in any
ich acerues or arises during
it is not deemed to acerue
country with which
tion,

40D, Relicf in respect of income accruing
ferritorics.—(1) 1f any pesson who is resident
year proves that, in respect of his income wh
{hat year withont the taxable territories (and whi

orarise in the taxable territories) he lias paid in any
of or avoidance of double tax
under the law in force in that

{liere is no reciprocal arrangement for reli

income tax, by deduction or otherwise,
Lo the deduction from the Indian income tax

country, he shall be entitled
such doubly taxed income at the

payable by him of asum caleufated on
(e Tndian rate of tax of the said country, whichever is the Tower

by notification in the Official Gazette, declare

(1) shall also apply in selation to any sucl
ed Kingdom and chargeable under
ding on the 31st day of Marcl,
ch, 1951,

(2) The Central Government may,
that the provisions of sub-section
income aceruing or arising in the Unit
{his Act for the nssessment for (he year en
1950, or for the year ending on the 3lst day of Mar

Explanation.~In this section.—
“Indian income-ax'! means income-tax qnd  super-tax
nce with the provisious of this Act

means the rate determined by dividing
eduction of any relief due under

(§) the expression
charged in accordas

(§4) the expression “Indian rate of ta
the amount of Indian income tax after d
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the other provisions of this Act but before deduction of any

relief due
under this section, by the total income ;

(i#) the expression "rate of tax of the said country” means
and super-tax actually paid in the snid country in accordauce with the
correspouding laws of the said country after deduction of ail refiefs due
divided by the whole amount of the income assessed in the s

income-tax

aid country.!
£0. Amandment of scatlon 4sE, Act XI of 1922.—In section 49F of thie principal Act
for the words “against the tax" the words “ag:

aiust the tax interest or penalty”
shall be substituted.

©1. Substitution of new section for section 51, Act XI of 1922.~For section 51 of (he
principal Act, the following section shall be substituted, namely ;

+ Failure to make payments or deliver returns or statements cle.—1f o
pesson fails without reasonable cause or excuse—

(@) to deduct and pay tax as required under section 18 or sub-scetion (5; of
section 46 ;

() to furnish o certificate required under sub-section (9) of section 18 o
section 20 ;

(©) to furnish in due time any of the returns mentioned in section 194,
section 204, section 21, sub-section (2) of section 22 or section 88 ;

(@) to furnish in due time the return required under sub-section (1) of section
22iu any case where thie total income exceeds the amount not chargeable
to Il{u:omc tax by Lwo thousand rupees provided the failurc was also
wilful ;

() to produce, or cause to be produced, ou or before the di
any molice under
documents as are refe

ate mentioned in
sub-scction (4) of section 22, such accounts and
rred to in the notice ;

(/) to comply witny any

provisions of scction 25B or fails as a trustee duly to
pay the t

ax for which he is liable under the said section ;
(&) to grant inspection or allow copies to be take:
Provisions of scetion 39,

hie shall, on conviction before a ma,

1 in accordance with the

o o gistrate, be punishable with fine which may

e Lo ten rupees or with fmprisonment for one day for every day
during which (e faiture continucs,"

02, Substitution of now sootto

o n for soction 52, Act X1 -
Principal Act, the following sectio of 1022,—1

n shall he o

or section 52 of the

Dstitnted, namely :
52 False stat, i i

atement in declaration ~(1) 1f o person make a statement ing
section 18A or scetion 204 or section 21 or sub-
\ or sub-seetion (3) of section 30 or sub-section @
section (2) of scetion 38 !

section (2) of section 26A
of section 334 or gyly-
ud Which e cither knowg o hel
not ‘bc|ic\'e to be true or
magistrate, be punigy,
X months and With fij

hicl is false or incomplete,
ieves Lo e false or incomplete, or does
able wif;“:?.),‘c;e‘»hc shall, on conviction before &
I 5.1”;‘17 e imprisonment which may extend to

Al noL be Tess than one thousand rupecs.
siement in a verification mentioned fu sub-section (1)
fection 22 which is falge or incomplete and which he

(1) Tfa person makes g g
or sub-section (2) of

:w,. e ————————
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cither knows or believes to be false or incomplete or docs not believe to be

true or complete, or produces or causes to be produced accounts or
documients in response Lo a notice under sub-section (4) of the said section
or sub-section (2) of section 22, which are false and which he cither kuu.\vs

or Delieves to be false or does not believe to e true, he shall on conviction
before a i be i with rigorous i i whi may
extend to seven years but which shall not be for less than three years and
with fine which shall not be less than the amount of the tax which would
have been lost or the refund which would have been allowed in exc

had the verification or the accounts or documents heen accepted at their
face value.

The provisions of sections 233 and 234 of the Code of Criminal Procurlur?.
1593 (Act V of 1898), shall not apply to the trial of offences under this
scction or to the trial of offences under section 193, 196 and 228 of the
Indian Penal Code (Act XLV of 1860) where the offences are committed in
the course of assessment or refund or recovery of proceedings relating Lo one
and the same year of assessment of one and the same person, and for the
purposes of section 235 of the Code of Criminal Procedure, 1898, all acts
done in the course ofsuch procecdings shall be decued Lo form the same
transactions.” .
53. Insertion of now section 52A in Act XIof 1922—After section 52 of the principal
Act, the following section shall be inserted, namel.

524, Abetment—1f a person abets the commission of a defaut or the doing of
anthing by another person whereby the other person is rendered liable to
prosccution under section 51 or section 52, the person abeling shall, on

before a i e punishable with the

provided for the offence abetted."”
Yor section 55 of the

54. Substitution of mow soction for soction 53, Aot XI of 1922
principal Act, the following scetion shall be substituted namely i— ]
53, Sanction to prosccute and compounding of offences—(1) No court s\:n;:“:l:::
cognizance of an offence under section 51 or section 52 orfc ou 52
except with the previous sanction of cither the .Appe!lrilcTn.‘\\.un a
income-tax authosity not below the rank of an Assistant Commissiouer,

(2) Defore granting sanction under oub-section (1), the Appeliate lnhuunluc::
the income-tax authorily, as the case may be, may call ||por|x o
person concerned Lo show cause why hie should not be prosecuted :r_ ‘::
offence alleged to have been commited by him and may, if it so nl":\n
fit, compound, with the previous approval of the Central Goverument, b,-
such offence and any sum payable under any such composition may be
recovered under this Act as an arrear of income-tax,

-section (3) of section 54 of the

55, Amendment of soction 54, Aot XI of 1922.—In su

principal Act,—

) for etnuscs (o) and (), the foliowing clauees shsl be substtated, nanmely

! jeutars in fon with o fon under the
) ) ’ N 2
(n)x o\f‘ m’;{::: Code (Act XLV of 1860) or under this Act, in respect of any
ndian Pen u s
nntter arisiug in the course of thie execution of this Act, or
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(b) of any such partizulars to auy person acting in the -exccution of this Aet or
of the Taxation on Income (Investigation Commission) Act, 1947 (XXX of
1047), where it is necessary or desirable to disclose the same o him for the
‘purposes of either this Act or the Taxation on Income (Iuvestigation Commission)
Act, 1947, ;

(1) in clause (d), after the word “Government” the words “or any person acting

in the execution of this Act” shall be inserted ;

(ifi) in clause (gg), the words “in jon with i x ings” shall
be omitted and for the words "'registered accountant” the words “chartered
accountant’” shall be substituted ;

(i) in clause ($) for the word and figures **Ordinance, 1949"" the word and figures
Act, 1950 and for the words “said Ordinance” the words “said Act,or"
shall be substituted ;
(v) after clause (), the following clauscs shall be jnserted, namely i—

(9) of any such particulars to the Advocate General where the Income-tax
Officer s reason Lo believe that there has been a breach of trust relating
to property Lield under trust or other legal obligation for religious or
charitable purposes to enable the Advocate General to take such action
a8 he may think fit, or

() of auy such particulars of an incriminatory character to any authority or
court legally entitled to take action in respect thereof, where such parti-
culars have been furuished by the person with a view to reduce the
Tiability Lo tax or to sccure any other advantage under this Act, or

(s) of any statements to any person or court, if the statements made by the
nfsesseu are of sucha nature as cnables another person Lo cstablish his
1ight or title Lo any property or asscts, or

(#) with the previous

anction of the Commissioner, of any such particulars
to any ‘person where the Income-tax Officer considers that, that persou

wou i it Lo .
would e in a position to help him in the detection of any concealed
income, or

()

T; uuly snc?l particulars as may be neeessary for the purposes of sub-scetion
) of section 28 or of sub-scction (1) of scetion 46 of this Act, o

‘:[h':“3‘3:;::‘{'““""‘;':{“"‘?“ to any departiment. of the Central Government, of

eemment of State or Lo any coust or to any local authorily of

authority or cum:mmc With a view to cnabling that Government or

person court or ehamber Lo confer upon or withdraw from any
} any privilege, patronage, office, position of trust or benefit of

any kind. Lor]

56 Amondmont of sootion 56,

of the prineipat At At XLot 1922.—In sub-scetion (1) of section 88C

(i) 1o clause
Urmi.\ff tll)n:hfh[:llfu s roviso shall e added, namely —
s s e und miny consist also of the accumulated balance due
o ol Z:““no has ceured o he an employee, and of interest
et nd compound) in respeel thereof where such halunee is
N inthie fund in ccordance with the provision of clause (£)-";
(#) in cluuse (), after the words “m

aintaining the fund’ tounless
oL thie Tequest of the cuploye % the fund’, the words “‘unles:

¢ made in writing the whole or a part
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of the accumulated balance duc to him is retained in the fund to be
drawn by him al auy time on demand” shall be inserted,

57. Amendment of section G8P, Act XI of 1922.—Scction 58P of the principal Act shall
be senumbered as sub-section (1) thereof, and in that sub-section as so renumbered,
for the words “the following conditions shall be satisfied” the words “it shall
satisly the conditions set ont below and any other conditions which the Central
Government may, by, rules prescribe * shall be substituted, and after sub-section (1)
as so renumbered the following sub-section shall be inserted, namely—

“(2) Where there is a repugnancy belween any rules of an approved
superannuation fund or the terms of the instrument under which the
fund is cstablished and any provisions of this Chapter or of the rules
made thereunder, the rules of the fund or the terms of the instrument
under which the fund is cstablished shall, to the extent of the
repugnancy, be of mo effect ; and the Central Board of Revenue may
at any time require that such repugnancy shall e removed from the
rule of the fund or the terms of the instrument as the case may be."

5. Amondment of soction 58S, Aot XI of 1022.~In scction 58S of the principul Act.—
(@) insub-section (2), the words “but not al or in connection Wwith the termina-
tion of hiis employment” shall be omitted

(b) nfter sub-section (2), the following sub-section shall be inserted, namely i—
““Where a Tump sum is paid to an employee or a former employee in commu-
Lation of or in Tien of an anunity, income-tax and super-tax on the sun
s0 paid shall, except in the case of @ person whose employmient was carried
onabroad be deducted by the trustees at a rate equal to one-third or the
rate of income-tax and super-tax at whicli the employee or the former
employee would have een liable to income-tax and super-tax in respect
of the previous year in which the payment is made and shall be paid by
{hie trustees (o the credit of the Central Government within the presciibed
time and insuch manner as the Central Poard of Revenue may direet ;
and the provisions of sub-seetions (1), (9). (6). (7). (8) and (9) of section 18
shall apply as if the sum to be deducted under this sub-section and

ction (2) were income-tax pagable under the head ‘Sularies’.”

sui

59. Insortion of now sootion GEW in Act XIof 1922.—In Chapter IXB of the principal
Act, after section 58V, the following section shall be inserted namely i—
“38W, Provisions relating fo rules—(1) All rules made under this Chapter shall
De subject to the provisions of sub-sections (4) and (3) of section 59,

In addition Lo any power conferred by this Chapter, the Central Govern-

ment may make rules

to be submitted with an

(a) ibing () and other i
application for approval ;

(b) Timiting the ‘ordinary annual contribution’ and any other contribution

by an employer ;

providing for the assesstient by way of pénnity of any consideration

received by an employce for an nssignment of, or creation of a charge

wpon, his beneficial iuterest i ah approved superannuation fund ;

=
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() determining the extent to, and the manmer in which exemplion from
payment of income-tax and super-tax may be granted in respect of any
parment made frou a superannuation fund from which approval has heen
withdrawn ;

(e) providing for the withdrawal of approval in the case of a fund which

ceases to satisfy (he requirements of {his Chapter and of the rules

made
thereunder ; and

() generally, to carry out the purposes of this Chapter and to secure sucl
further control over the approval of tie su
administration of the
requisite,"

perannuation funds and the
approved superannuation funds as it may deem

60, Amendment of soction 59, Act XI of 1922,
the principal Act, for cl
namely :—

~Tn sub-section (2) of scction 59 of
ses (c) and (4), the following clauses shall be substituted,

() preseribe the procedure for giving eflect to the terms of any
for the avoidance of double taxation on income which m:
Dy the Central Government under section 49AA :

agreement
ay e entered into

; " .

(@) provide for the grant of rewards to persons giving definite information o
fesotance leading to the detection of any concealment or wnder-state.
mentof fncome by an assessee, or 1o the recovery of any tax or penally

from him and the ma: i
a anner and circumstances in whi ewar
s hich rewards may be
61 Insortion of now soction 594 in
Act, thie following scetion shall inge,

594,

Aot XTof 1022.—After scction 59 of (he principal
rled, namely

Power to tender immunity from
mentmay, if it is of opinion (the
writing) that with o view
1o I

prosecution cte.—(1)
1easons for
to obtaining the cv

The Central Govern-
such opinion heing recorded in

v idence of any person i
e) the ¥ to a ppearing
@ been directly or indirectly concerned in or Privy the concealment

of in r vasi
fi \c'ox:m Or Lo thie evasion of payment of tax on income, tondor to such
:,h:‘e |d.m|u:l|uly l‘mm prosecution for any offence wnder this Act or under
Hdion Penal Code (Act XLV of 1960) or under any other Central fo. for
the imposition of any penalty under this
full and true diselosure of thie whole cii-

cumstances relating Lo the concealment of fncome o evasion of payment

of tax on income.

(2) A tender of immunity made to,
shall, o the extent to which
from prosecution for any offey
made or from the imposition of

and accepted Ty,
e immunity
ice i respe
any pennlty,
(8) 1F it y
“ i|||x1|l|vx?g;n‘;:in;)nce:w( ol Covernment thag any person Lo whomt
the condition on “-lcx”.lllm« ey s section ias motcompied with
ansthing or o giagen g S VO e oris itfulty soneesting
record n finding | it o €vdence, the Centrar Government may
& Lo that effect, ang thereupon (he immunity shall be

deewed to have ). een withd
: O and any gyc) 4 i
effence i reepect of which the (engey ummln:c::'ﬁlon o o Tor
ity

othe hi
ther offence of which pe APPERTS L0 iave leen guilyy iy

the person concerned,
cextends, render him immune
¢l of which the tender was

was made or for any
connection with the
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same matter and shali also beco.ne

bie Lo the imposition of any penalty
under this Act to whish he would othierwise have been liable,"

62. Amendment of section 61, Act XIof 1922.—In section 61 of the principal Act—
(a) in sub-section (2),—
(5) for clause (i4), the following clause shall be substituted, namely :—

(#) “lawyer” means any person entitled to plead inany civil or criminal
court in the taxable territories, and includes a sol

tor who, before the

Ist day of Aprit, 1931, has attended before an income-tax authority or the

Appellate Tribunal on behalf of any assessce otherwise than in the
eapacity of an employee or relative of that assessee ;;

(i) for clauses (#7i) and (fv), the following clause shall be substituted,

namely

(i) ** accountant ' means a chartered accountant as defined in the
Cliartered Accountants Act, 1919 (NXXVIT of 1949) ;

(iv) ‘income-tax practitioner” means a person who is for the time  being
enrolled in the Register of Income-tax Praciitioners maintained by a
Commissioner of x under sub-scetion (23)'*-

(b) after sub-section (2), the following sub-section shall be insericd, namely ;—

(24) Any of the following persons shall, subject Lo the provisions contained
in sub-scetion (3) and subiect to any rules which the Central Board of
Revenue may make in this behalf, le entitled on payment of such fee as

may be prescribed to have his name entered in the Register of income-tax

practioners maintained by, a Commissioner,—
(a) any person who before the Ist day of April, 1951, was entitled to act as
an income-tax pract
authorit
otherwire than in the capacity of an employee or relative of that

ttended before an income-

joner and 1

ubordinate to that commissioner on behalf of any assessce

assessee ;
() sy person who has acquired sueh cducational qualifications and
. iton as the Central Board of

experience or has passed such examin
Revenue may preseile for this purpose ;

Provided that nothing contained in clause (a) or clause (5) shall be deemed
Lo prohibit any person having the requisite qualifications preseribed
teicin from having bis nume entered in the registers maintained by
more then one Commissioner on payment of o separate fee for each

registration ;

shall maintain in the Prescribed form

(213) Jueh Commissioner of Income-
 Register of Income-tax Practitioners  entitied o appear before an
Income-tax authority subordinate to him and may, atany time remove
from he register the name of any income-tax practitioner—

(@) who has not paid any preseribed fee required to be paid by him ; or

(1) Who is found at auy time to be subject Lo any of the disqualifications
mentioned in sub-section (3) ; or

(6) Wwho hias been found guilty of misconduet under the rules made by the

Central Board of Revene in this behalf * o

15
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(d) whose name has been removed from the register maintained by any
othier Commissioner acting under clause (b) or clause (c)." ;

(c) in sub-section (3), for the words beginning with *‘No person who has

been dismissed” and ending with Lhe words “to represent an assessee
under sub-section (7)"", the following shall be substituted, namely :

“(3) o person—
(a) Who has been dismissed from the service of Government after the Ist
day of April, 1948 ; or
(6) who hias resigned from the service of Government before the comple-
tion of twenty-five years of service ; or

(¢) who was formerly in the service of such department of Government as
may be prescribed, unless two years have clapsed since the date of his
Teaving the service ; or

@) who ha ‘i i

(@ ’ n;_been convicted of an offence comnected With any income-tax
proceedings or of any offence involving moral turpitude or on whom a
penalty has been imposed under section 28, cither in respect of his own
assessment or for abetment of an offence in respect of thie assessment
of another person ; or

(¢) who has been in partnership with any other person for the exercise of a
profession or vocation during which that other person has been con-
victed of an offence connected with an income-tax proceeding ora
;mnr.my for abetment has been imposed on that other person under
section 28 ; or

() who has hecome an insolvent,

shall be qualified to represent an assessec under sub-scction (1), and if any
Jawyer or elartered accountant is found guilty of misconduct by the autho-
tity empowered to take disciplinary action against a member of the
profession 1o which he belongs, or if any other
such mi by the Commissioner of 1

Tncome-tax may direct that the

person is found guilty of
the C issi of
lawrer, chartered accountant
. g or the other
person, as the case may be, shall be disqualified, either for all time or for

such period i
(!) o as may be specificd, to represent an assessce under sub-scction

(d) after sub-scetion (3 i i
P (3). the following sub-scetion shall be inserted, namely :—
n i
o (;B(i n‘x‘uncm any rules which may be made under sub-section (24)
o » the Central Board of Revenue may make rules—
(@) regulating (1 i )
& the conduct of income-tax practitioners ;

() prescribi ieati
;;m":mi msr:::'_oynppnmmn for enrolment in the Register of
ax Practitioners,
eomerox. and the procedure for making such an
() prescribing the amount of fee for o
annual renewal thereof and the tin
(@) providing for (he
is rejected,”

ach initial registration and for the
et me and mode of payment of such fee ;
und .

of fees where (he application for enrolment

:w
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3. Amendment of section 63, Act X of 1922.—In section 63 of the principal Act,—

(@) in sub-section (1), for the words “A notice” the words “'subject to any rules
\which the Central Board of Revenue may make in this behalf, anotice™
shall be substituted ;

(b) for subssection (2), the following sub-scction shall be substituted, namely ¢

“(2) Any such notice or requisition may—
(i) in the case of an indivilual, be addressed to him by name or in the

namie, if any, in which hie is carrying on busiuess, or, in the case ‘of a

sminor or a funatic or an idiot, to his guarlian or trustes or, in the case

of a deceased individual, to his legal representative ;

() in the case of a Hindu undivided family, be addressed to it iu the name,
if any, in which the family is carrying on business or to the manager
or any adult member of the family or to the guardian of any minor
member of the family or where the family lias become dissofved to any
adult person who was the manager or a member of the family at the
time of dissolution or where the dissolution is caused by the death of
any member to the legal representative of any such deccased member ;

(i) in the case of n company, be addressed to it in the name of the
company or to a priucipal officer thereof or in the case of a company
othier than a company in which the public are substantially interested
\within the meaning of section 234, (o any person who was a shareholder
of the company at avy time during the relevant previous year ;

(0) in the case of a firm, be addressed to it in the name of the firm, or to
any member of the firm, or where the firm, has been dissolved, to any
person who was a member of the firm o to any person who is the legal
representative of a deceased person who was a member of the firm at any
time duiing the relevant previous year ;

(v) in the case of any other association of persons, be addressed to it in the
sanie by which the association is generally kuown, or to the principal
officer therof, or where the association lias become dissolved to the
person who was the principal officer or who was a member of the asso-
ciation at any time during the relevant previous year or the legal repre-
sentative of any such deceascd memler ;

65, Amondmont of soction 64, Act XI of 1022.—In sub-cection (1) of section 64 of the
principal Act after the words “is situate” the following words shall be inseriedy
namely ;—

“and where the business, profession or Yocation has been discontinued, by the

Income-tax Officer of Uhe area in whichi the place, or the principal place, at
o5, profession or vocation was carried on is situate.”

which the bus

66, Substitution of new soction for soction 66 in Act XI of 1923.
principal Act, the following scction shall Dbe substituted, namely :
w66, Statement of case by Appellate Tribunal to High Court or fo the Supreme
Court.—(1) Within sixty days of the date on which e is served with an

on 83, the asscssee or the Commissioner
\ate Tribunal in the preseribed

for scction 66 of the

order under sub-ccction (4) of secti
may prescut an application to the Appe
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form, nccompanied where the application is pr
fec of ore hundred rupees in m(plcl:;cnﬂ‘ll;!;l-‘s“f;c::;xrd by Alhc assessee by a orders ns are necessary o dispose of the case conformably to such

s . . P disposed of by the ord, j
requiring the Appellate Tribunal to refer to the Hi; o judgement.

i a e Higlh a i

Ja arising ont of such order, gh Court auy question of ) e costs of any reference to the High Court or the Supreme Court shall be

nd subject o the other proviei
P . rovisions contained
in this section the Appeliate Tril ithi r ninmed
T e llcllll\ip" c\ n)‘un:ﬂ shall within one hundred and eighty
such application draw up a Cotwithstanding has ’ der (his see
e the s oo D a statement of the case and refor (s ,\{cx\; mi mmhn._l(h:;\ a refmc:cc has heen made " Ie; this sec
: Tigh Court or the Supreme Court, income-tax shall be payable in ascor-
dance with the assessment made in the case

in the discretion of the Court.

on to the

Provided that the A i
ppellate Tribunal may, if it is satis ;i
o provented by anficient oo § may, if it is catisfied that the applicant ) ) ! .
ause from presenting the application within (0) W he‘rc(he mxgvum of :u; assessment w\exln‘exllnsm‘re;u!l(vi w reference
{0 the Tligh Court or the Supreme Court under the section, the amount
overpaid shall be refunded with such intercst as the Commissioner may
ce Lo the [igh Court, the ITigh Court,

the period of sixty dags hereinhefore specified, allow it tobe presented
within a further period not exceeding fiftecn days. ‘

in the case of a refere:

allow, un'es

) -

(2 1 ox; an application made under sub-scction (1), the Appellate Tribuna
(;-) sefuses 10 state acase on the ground that no question of Iaw arises, or
(b) rejects in on thie ground (hat it is time-barred

on an intimation given by the Commixdoner within thitty days of the resu't
of such reference that he intends to apply forleave to appeal to the

sioner to postpone

sce or the Comm ) Supreme Coutt, makes an order authotiing the Con
ece or ssioner, n as . i
falling within claue (a) of this m“ the case may be, may, in any case {he payment of such refund until the disposal of the appeal to the Supreme

thie ass

section, within six s from the S
:;“"l':"l'hc::; :f)c.;f Uhis sulsce on, within two months from the date (n
the High C<;|.n ,:,,:r,”?‘flvh? notice o_f rc]cc\i})n. apply to the High Court, and
son ot the Apm”“)c.; 1;15 not satisfied with the correctness of the deci- (a)
cnse and refer it to (1 ‘I‘r""“‘: require the Appeliate Tribunal to state the
the Appeliate Trit e 1igh Court and on receipt of any such requisition,
unal shal state the case and refer it accordingly : or Kuteh .~
the Tligh Court at Bombay ;

(10) Tor the purposes of this scction, “the Iigh Court means, if the place of
assessment of thie assessce is in the State of—

Uttar Pradesh or Vindhya Pradesh.—

(he High Court at Allahabad ;

(#) Bombay, (yderabad, Madhya Bharat, Rajicthan, Saurashire, Ajwer

Provided that if i c i
“nm cm‘«lt x(Am n;l‘y case where it has been required by an asscssce to state
ase, the T |
ey e e et e s e i e (¢) Assam, West Benga, Manipur, Tripura or the Andaman and Nieobar
fon of law arises, the assessee may, within \
which he reecives

st thirty days from the date on ik,
otic
cation, and ff he fn ice of the refusal to state the case withdraw his appli- the ITigh Court at Ca'eutta ;
refunded, 2 60 the fee paid by him under sub-seetion (7) shall be (@) Madras, Mrsore, Travancore-Cochin or Coorg,—
(3) Secti fan Lt igh Cou adras ;
) Section 5 of the Indian Limitation Act, 1508 (1 of 19'8) shall apply toan the High Court at Madrao i

"pplication to the Iligh Court under sub-section (2). { (¢) Madhyn Pradesh or Bhopal,—

4 featd " hopal,—
@) l:(o:p:i.:‘:i::m:c:n«;j‘ made under sub-section (7). the Appellate Tribunal is the High Court at Nagpur:
2t either on account of the importance of any question of law 7]

1 account of a conflict in the decisions of different
it s expedient that m‘ex““’ f""‘iculnr auestion of Ju arising Uherefront,
ence should Le made direct to the Supreme Court,

the Appellate Tribu
. bunal may draw o .
disect o the Supreme conry T " PAlement of the case and refer it

Bihar or Orissa —

the Tligh Courl at Patna, and

(¢) Punjab, Patinla and  Iast Tanjab
Himachal Pradesh,—

the High Court at Punjab.”

involved in the case or o
Tligh Courts in respect of

°

ate Union, Bilaspur, Delhi

66, Amondmont of soction 66A, XI of 1022.—1In sub-scction (7) of section €0A of the
principal Act, for (he words, brackets and figures “and in respect of such cnce the
der this rection are sufficient o enable it to Drovisions of section 95 of the Code .,r(;ivxl Procedure, 1918 (v of wu;‘) s‘m"'sfo o
fed thereby, the Conrt may refer the case back a0 may be, apply notwithstanding anything contained in the Letlers Tatent of ay

High Court establived by Letters Patent or it any other Jw for the time being in

P, ribunal to make g i
herein as it wiay direet in thay ettt el addition thereto or nlterations foroe e folloneing shall Lo substituted, ey &
e ollowing shall Le substituted, :

(6) The High Court or tye
decide the question
thiereon continuing

to the Appellate 7

vand shall be decided in necordance with the opinion of such Judges or of the

majority (if any) of such Judges i

Supreme Court ¢

ipon hearing
© 0f T roie i aring any such case shall

ed therein and shail defiver its judgement

the ground : o )
copy of the judgement shany 1‘; on Which such decision is founded, and & Provided that where there is no such majority, the Judges shall state the point
signature of the Registrar 1o (e gerr oy, S OF the Court and the e wpon which they differ, wad the case shall then be beard pon thot

other Judges of the High Court and such

the Appellate Tri .
Prelliate Tribunal which shall pass such point only by one or more of the
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point shall be decided nccording o the opinion of the majority of g
Judges who have heard the case, including those who first heard it,” e

67, Amondmont of sootion 67, Ack XI of 1922.—In scction 67 of the principal A
for the words **No suit shall be brought in any civil court to st aside or ".';m‘ -
assessment made under this Act” the following shall be substituted, namely - o
**No suit or other procecding shall be brought in any civil court to set aside o
modify an assessment made under this Act, and no suits or other proceed-
ing shall Jie for the graut of any relief by any court which will hay
effect of i the or i
proceedings againt any person under this Act.”

e the

of any

68.  Amendment of section 67, Act XI of 1922, —In section 674 of the principal Act
for the words “and the time requisite”” the words ‘'and, where a copy of the order ll'lsI
not been served on the parson conzerned, the time requisite’

all be substituted.

69, Amendment of soction 678, Act, XIof 1922.—In section 671 of the principal Act.
for the words “as if the provision in force in the preceding year of the provision
proposed in the Bill then before the Parliament, whichever is more favourable (o the
assessee™’, the words “as if the provision proposed in the Bill then before Parliament’"
shall be substituted.

70. Insertion of now soction 67 in Act XI of 1922.—After section 67B of the principal
Act, the following section shall be inserted, namely :—

"“67C Formal defects in ings not

" ‘ 7) No assess-

ment or other proccedings made or purporting to have been made in
pursnance of this Act shall be deemed invalid merely on tbe ground of any
error, omission, rregularity or other defect in the proceeding or in the
form of any notice or order issued or made in connection therewith, if the
error, omission, irregularity or other defect has not prevented a substantial
compliance with his Act according o its true intent and purposes, and
has not, in fact, occasioned a failure of Jjustice,

(2) Without prejudice to i i
Without “m; to the generality of sub-section (7) no assessment or

de }mou an assessee shall Le deemed to be invalid merely on the

ground of a mistake therein as {0 the name or
or the description of the status in which
the description of any profits or property
charged."

surname of the person liable
he is chargeable to tax or as to
or years or to the amount of tax

71. Amendment of
"  the Schodulo, Act XI of 1922.—In the Sehedule to the principal Act,
(a) for the words “'Superintendent of Insurance™
words *'Controtler of Insurance" .
(b) in rule 2,—

whenever they oceur, the
shiall be substituted ;

(i) in clause (b “
vM“M_m( 1:,ﬂi’;r#xc|\ronls actuarial valuation made for the last inter-
s umlus\n:“ce:;:xw::d; ‘;'Vm;mi:n valuation made in nccordance
vith th o 19 V of 1938), in inter-
valuation period” shatl e substituted ; et of the o ner
(i) in elause (4) of the provi .
DProviso, for [y
e bt the figures 12 (b2 figures “15" shall
(©) in clause (a) of rute 3,

fo vords *!
e st 7 the words “one-half

and in the second proviso for

the words two-thirds
the words “one-half of
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such amount” the words and brackets *‘that proportion of such amount
(oue-half or two-third, as the case may be)” shall be substitnted ;

(d) for rule 8, following rule shall be substituted, namely —

g, The profits and gains of the branches in the taxalie territories of &
person not resident in (he taxable territories and carrying on any business
of insurance, may, in the absence of more reliable date be deemed to be
that proportion of the world income of such person which corresponds
Lo the proportion which his premium income derived from the taxable
territories bears to his total premium income.

Tor the purposes of this rule, the world income in relation Lo life insurance
Dusiness of a person not resident in the taxable territories shall be compu-
ted in the manner laid down in these ru'es for the computation of the
profits and gains of life insurance business carried onin the taxable

territories.”
STATEMENT OF OBJECTS AND REASONS,

“Phic object of the Bill is to give effect to such recommendations of the Income-
{ax Investigation Commission as have heen accepted by Government. In the addition,
the Bill includes—

() certain amendments whica were originally included in the Taxation Laws

Bill which was in the Budget Scssion of 1949 but

\was withdrawn with o view to its provisions being included in a comprelen-

sive Bill which was then under contemplation ;

() provisions for exempting forcign profits of non-residents when remitted to

India within the first two years of their becoming resident in India. s0 as to

cnable such persons (o bring in their savings to Indin without any tax

tiability ;
(c) provisions for the granting of full relicf up to the limit of the Indian tax in
tax paid by residents of india on income whicl

respect of foreign income-
ion whicl

does not arise and cannot be deemed to arise in India—a provis

would encourage Indian Nationals to open branches in foreign countries

without being subjected to double taxation ;

s as the experience of the working of the Act s
Some of these amendments give relief

ilitate collection of tax and to

(d) such other amendment;
indicated to be necessary or desirable.
{0 assessees, while others are intended to fac
close up loop-holes of evasion,

ain the object underlying cach of the important

2. The notes on clauses expl
amendments undertaken,
C. D, DESHMUKH
Nuw Dynnt
The 2ud June, 1951
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Memorandum on the Indien Income Tax (Amendment) Bill, 1951,

From—The Secretary,
Bengal Chamber of Commerce.
To—The Secretary to the Government of India,
Ministry of Finance, New Delhi.

There are several important points of principle arising from the
amendments in the Bill itself on which the Chamber wish to offer
comments before proceeding to a detailed analysis of its terms. These
they would preface, however, by the remark that an entirely inadequate
amount of time has been given commercial and industrial interests to
comment upon the farreaching amendments proposed, based upon a
voluminous report issued two and a half years ago. The Bill which was
introduced into Parliament ou the 6th June, 1951 incorporates not only
the proposals in that report found acceptable to Government, but also
several other provisions uot contemplated in the report. Copies of the
Bill were not generally available until much Jater than the 6th June.

2. Industrial aud commercial interests have been required therefore
to re-examine the recommendations of the Income Tax Investiga-
tion Commission; consider the extent to which these have been met
in the Bill ; study the full implications of that measure; and submit
their comments to Government in time to allow of consideration
before 6th August. The amending Bill runs to seventy-one clauses
with necessarily involved references and cross references embracing
almost every vital taxation principle, The Chamber interests, given
less than two months to deal with this subject, must register a strong
protest against this impetuous method of handling an intricate and vital
piece of legislation which should surel

n e y be circulated for public opinion
before it is passed into law. P ’

3. The Chamber will lend their full support to all endeavours
to amend the tax legislation and the machinery and methods employed
thereunder in order to defeat abuses and evasions. The ways in which
(}ovcrumcut propose to do this—if the Bill is any criterion—are not,
in the Chamber view, the solution. The Act as it stands contains
adequate powers which, if properly and vigorously cxercised, would
achieve the main purpose. 1t is iy the enforcement methods and

m?ﬁh‘mer{' Clllpluy.ed under the present act that the Chamber’s main
lc‘: ;i‘;‘:ﬂ‘:;;‘:ﬂ lcf llli)e personncel of the department were strengthened
all available data t pene s s UP-4o-date methiods adopted of tabulating

ata to permit of effective and timely utilisation, better and

M
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more rapid results woull be achieved. A strengthening of or an
addition to existing powers can provide no solution to the problem if
the enforcement machinery is not in the first instance fully utilised. The
impression which the amending Bill unfortunately conveys is that
honest assessees forming the majority are to be subjected to considerable
extra work and possible harassment with little practical result on the
minority who, aware of weakness in the enforcement machinery, will
not, it is felt, be much aftected.
Retrospective Effect
4. The Bill secks to introduce a quite indefensible principle in
taxation by making its termsapply retrospectively. The opening
clause says that the Act shall be deemed to have been in force since
Ist April 1951 and throughout the Bill there are cther examples of its
retrospective aspect Ly the use of such phrases as “shall mean and
shall be deemed always to have meant.”  The Chamber offer complete
opposition to this violaticn of an assessce’s essential right to be able to
determine at any given time what are his precise obligations and
commitments in tax. He should not be subject at some later date to
further tax obligations and disabilities ¢f an unknown character.
Many thousands of assessces engaged in commerce and industry would
for instance be taxable on the value of perquisites in 1950-51 given to
them bona fide and in satisfaction of their agreements with their
employers and for which, naturally, they have made no provision for tax.
T'he relrospective nature of the Bill introduces morcover in certain
clauses, further responsibilities and obligations in tax vitally affccting
companies. These companies would be liable—if the Bill becomes law—to
additional heavy tax paymcnts, for which no provision could possibly
have been made as they were without any knowledge that they would be
liable, Several concrete cases can be cited in suppottof that statement.
Unpredictable aud uncertain therefore in its effects as in its
consequences, the Bill destroys vital business concepts. Whatever may
be the direct immediate effects upon panies and individual
in their tax position and liabilities, it is nothing compared with the
harm which results to the economy of the country through uncertainties
engendered by retrospective tax legislation of this kind. Particularly
is this so with regard to the proposed Scction 23A; and there are
instances known to the Chamber where, if the legislation were passed
as drafted, a company could not distribute the proﬁ.ls which the Pil]
would render obligatory as the money is locked flp in .mw malerials,
stocks and factory expansion. It cannot be ‘hF intention of (.‘ynvcruv
ment to discourage business expavsion and individual thiift but

16
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these unfortunately would be some of the effects of the Bill if passed
withoat amendment.

Section 234

5. Whilst certain of the clauses commendably tightening up the
Act are understood and appreciated, there are others which in their
implementation are fraught with danger to the country’s progress and
development, Section 234, for instance, will by its proposed revision
have most adverse repercussions on existing plans for industrial
expansion and if passed into law must inevitably encourage inflationary
tendencies already difficult enough to control. A very large number
indeed of companies whose shares are quoted on the Calcutta Stock
Exchange would, by the amendment, be forced to distribute 60% or
even 100% of their profits as dividends, handicapping them therefore
not only in the prosecution of their immediate work but in their plans
for the future. The Chamber would invite Government’s attention
to the list attached to this memorandum which, taken from their own
immediate membership interests and by no means complete, gives every
support to the foregoing statement.

6. Companics are obliged to retain much larger sumsto meet
the greatly enhauced costs of commodities and also plant replacement
apart from development and expansion programmes. The Bill further
makes it a virtually imp ity for the to know for a
certainty whether or not the company will be affected Dby the proposed
Secticn 23A ; and continued orderly management, thus subjected to

unserupulous speculative elements deriving encouragement {rom this
clause in the Bill, is completely jeopardised. So impracticable
is the wording of the revision that compliance with it would
force certain companies to violate the provisions of the Companies
Act; and whilst doubtless legal mecans could be found of overcoming
this conflict in Government's own legislative en:
under the revised definition could have no remedy
exercise of the power which the
of Stock Exchanges,

actments, a company
against an arbitrary
revised definition places in the hands

7. In sofar as the cconomic life
ment haveshown themselyes fully
action between the State

of the country is concerned, Govern=
Wiy appreciative of the need for co-ordinated
aime The dis1dvaunngm‘d"-[‘s citizens fOr the achievement of common

. A vantages arising from divergent policy statements have
on previous oceasions been stressed,  Vita] changes in company taxation
which amend (he definition of o company, subject that company to
controls other than Government and to speculative clements, will do little
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to cucourage capital development from whatever source emanating.
The fact is, as the Chamber see it, that these changes whilst they may
achieve a short term increase in revenue from income tax can only u:
the long run do inestimable harm to industry which will later be reflected
in the country’s revenue from this source. There has Leen ;IO c?ppoer(i
tunity yet to study other than the press reports of the flxafl plan issu ¢
by the Planning Commission ; but these reveal that if the 1‘01§S a:J'c
ambitions there expressed are to be realised, there must be a rast1d
) ' Secti xpectes
amendment of the proposed new Section 23A before the expec
industrial expansion can be achieved.

The I. T. O’s Powers .

8. Extremely wide powers are sought to be given to Incox:le T:l::
Officers ; and the Chamber are concerned that in the 1>er})'05315 t m;i;o“
no safeguards against their possible misuse. Without gwmg}( au?' ;‘is,es '
at all, an income tax officer can enter and search an asscsseefs pre “mm;
atall, ¢ an “pren
and should that be done maliciously (or on the (f\l?c report of a ct;olms o
informer” for which the Bill also makes provision) an nzsess. s ne
remedies. Documents of title and books of nc00\111$63x1 be Sellf“m;m\

i T hinks fit thus handicappingal 2
retained for as long as the L. T. O. t d e
day-to-day conduct of business apart from thfe secuntly as:)]:: lc,mremd

i 1 vers of a Court are
dential nature of the records. The pow are to o
on Officers not qualified judicially to act but under W‘“Eph gn!ms;)ul:;iblc

rde: LT O.is pos 3
andfor detention of an assessee by order o‘f t(l]\cA Ithe o CA“I o by
Whatever formalities and procedureare pfcscnbe in the e e
Clause 70 of the Bill be disregarded with complete imm y

ic in obtaining its revenues. .
officer as to the Republic in o g ' . but

9. The Chamber understand Government’s actuating ||101v.}\/‘cs )es:

. y i ified a shon
they see 1o good reason why all assessees should be classified 1‘? di honest

' o i i -r o s
and therefore made subject to au exereise of wide, far |eac[ 1;::: I orers
acainst which, even in their misuse, there is no remedy under any
laws of the land.

Perquisites .

10. T'he notes on the clauses to the' l}xllfay T e fuclude the
that definition has been given to “perquisites” s0 t 1]:\ e oyer
value of any benefits in kind granted to an cmR oyccsuf'“ e
such as free meals, free domestic scrvnccs; n):dblf\‘na);iou wh[ich oy the

i e or other oblig:
employer in respect of any clmrgc e e These notes then
such payment would have been paid by the 2
o on to say :— . s
“A number of busiuess conceri
by their higher paid employee:

with regard to Clause 8

have facilitated tax evasion
The cash salary -of the




S .
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employces, which was subjected to tax, was shown at
low figure and the employees were compensated by g

number of amenities provided in ‘kind’. U. K. had to

a

make a similar provi:

. s on in their Jaw to meet this evasion.”

1. This over-simplification of an important issue is to be de ‘
ca-lcd ; for the impression sought to be given (and the comp’\rison(l 1:"&'
lr:c§ l'o support this) is that all perquisites are nothing o\hcl: ﬂ;'\n 5‘1‘1(c
additions escaping tax and that in the U. K. nonchis l)tl’mi!l‘cﬂ "l‘jil)
ucjtes take 110 account of the differences in the economies of the co;|1|lrie‘:
without which no comparison in tax legislation is valid. T'ree n)cdit’\i
benefits, free ecucation, essential food supplies at Tow cost to c<uu<nme;s
through vast subsidies, direct cash payments znd allowances fx;r chil-
dren—asalso dependants—before income is taxed,are ix|sim|ced" but quite
:;pmt[from tllcsc,' }hcre are specified perquisites in the U. K. lycfvislglion
(;:chrmm tax, .l he Chamber _\vt?uld use the analogy by mk?ng that
<h°“mumem- rsh?.xld follow a similar procedure in this country and
E:\x Imr.;)[;csz; y“::; Ilhe j}ct (uo.l iu the rules) (i) perquisites which for
whioy hosss Wil sz)e cxen:n;)t in the employees hands ; (ii) perquisites
i i [mq“iSi;“ “Vhriz;,lr‘a:f:dwnml must be \h?rcforc added to salary ;
for the porpescs of ot e commounly available in businesses that

can be regarded as ex
h ! 22 as exclude as
free schooling, recreational fac ed, such as

cs and the like. The Chamber’s

to . N R hamber’s case
um(;eic‘;oll:ld‘m the detailed notes, is for tax exemption in respect of (a)
or fo;d x('):l:(; () passage costs and (c) free office tiflins, canteen meals
lability ations at concessioml rates. That there should be a tas
assessecs ; spect of housiug is plainly to avoid discrimination between
will be less tha . ng housing, his salary
housine ﬂcCUII;‘I‘I‘lo(‘lI'::[\i‘m:glv?]’\‘ o a man of similar standing with no

. 8 + To meet this, 1 is v )

say that 10% of the employees sa ules issued by the C. B. R.
less will be added for tay Ij

for in the casc of an employce getti

s y or the rental value whichever is
that tl.|1? too I.Jc incorporated in ”llllley [/’\‘L‘;P‘;;c‘t; ﬂ:‘d e wione matier o
perquisites will be within the Act itself, ¢ e hole matiere
. 12. From the stand i
ing the work and disput,
will inevitably
addition;

poi; ini i

els "ifh‘,’rl“‘]"“"“““‘V° convenience, in avoid-

. ich the revised definition of perquisite
assessor and assessee, the Chamber find

al support to t}
ditic ¢ contentions |
her T
this view to Governmen| lc‘ lndVﬂHCcdv ey comment
urable acceptance.

Conclusion ¢ for their favor

13. There are
are other poj i .
would talke strong CXCcplcilo"pm";“]s i prineiple to which the Chamber
e new lixplanatior i
“xplanation § wide Clause 3 of
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the RBill sceks to demy in taxation matters a principle universally
approved (and stated by the Supreme Court of India amongst others)
that profits from manufacture accrue and arise only at the place
of manufacture Not only that clause—which would place India
in unique isolation—but another which the Chamber will quote,
stand to affect a comsiderable body of their membership. Clause 62
secks fo impose unjustified and undesirable restrictions on the assessee’s
freedom to choose his professional advisers for income-tax purposes.
Present complexities and taxation problems will be multiplied if the

proposed measure is made law and when Governnient’s needs and those
even

of the assessces for recourse to the best advice possible become
more essential, the Chamber can find 10 justification for the practice of
discrimination and for the imposition of disqualifications to the extent
that Government have proposed. ‘This discrimination is introduced
extending also to the denial of cmployment to those who already may
be in professional business —because of its setrospective nature as also
by the wording of the clause—and the Chamber doubt if this is in
accord with constitutional rights.

14. These and other points of detail will be brought out in the
following notes; but the Chamber trust that Goveinment will afford
{heir sympathetic attention to the proposal now most strongly pressed
{hat should the Bill be placed hefore Parliament in the August session,
it will be with a request by Government that it be circnlated for public

opinion.

D ANALYSIS

appropriate clause number ; and the heavier
nt refers o the appropriate sub-

(Note :—The comments are headed with the
type but smaller letter (or number) preceding the commes
scction of the particular amendment

Where no comment appears on any
agree with the amendment proposed

In cases where reference is made to Recommendation No. this should be taken as
ation Commission unless  specific

particular clause, i can be taken that the Chamber

meaning the recommendations of the Income Tax  Investigs
mention to the contrary appears.)
Crauvse |
(9 For reasons fully elaborated upon in the preamble,
be amended to read :—
“It shall bs operative
fo assessments from
asscssments.”

this should

as from the Tst April 1953 and shall apply
the year 1953/51 but no carlicr

Crauvse 2 .
(a) The words orany other sum” inserted in the definition of

an assessee are not uuderstood nor is their purpose appreciated.
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Furthermore, itis observed thatan assessee for the purposes of
the Act means a person by whom income tax is payable. This would
bar, from the definition of an assessee, those who had sustained losses
in any particular assessment year and had paid no tax. Accordingly,
certain of the rights accruing to such assessees could be lost. A re.
wording of the clause to meet this point is suggested.

(o)(iii) Advancesand loans to any shareholders are to be regarded as
“dividends” for the purposes of the Act. The clause should not however
apply to advances or payments made by the company to its shareholders
in the ordinary course of business. Such transactions may frequently arise
between associated companies, and would make application of the clause
possible, even though the advance or loan arose’ from trading by a
company with one or more of its sharcholders and was of ahpurely
temporary character. Exewmption from the provisions of that section
should be given for advances and/or loans subsequently repaid.

When a loan is not adjusted against a dividend but repaid otherwise,
such amount should beallowed as a deduction from the total income of
the assessee in the year of repayment; and an amendment to cover this is
also requested.

) Resolutions creating bonus shares are usually so worded that they
might be interpreted as involving a payment by the company on
Dbebalf of or for the benefit of its sharcholders. A company which has
satisfied the requirements of Section 234 by distributing at least 60 per
ccu} of its profits should be free to incorporate any balance of profits in
capital.  No funds are placed in the hands of the shareholders thereby ;
and x|?(l1ixug in the nature of super-tax evasion isinvelved in (hé
operation.

. prii’!;:dl::llehrﬂlefv(lafc‘l‘{‘eoc:mu;enflalmn No: 35 has uot' l){&tn implimeule(}.
ns have been treated as dividends under this

clause, these shiould be taken into consideration ju i ication of
Section 23A.”  T'his should also be specifi o o ﬂI)I"I‘C“t‘O'{ﬂ
P als specifically provided for in Section

The firs viso in thi

Omc:r f"::";rpertl\‘xcsz\::] Lxl;jdctz\x‘::;erfec:‘s lollhfe opinion of the Income Tax
the company. That is a point not 0‘_00: o ;1“: el profie of
the proviso should be suitably rc\vnrdc[t’!. ton butof et and. therefore
'(d) @iv) Although this offends against the
receipts are not income,

Nevertheless,

incorporated,

d principle that capital
relief in 4 e P|IT170§c of the revision is supported.
e nature of relief under Section 60 (2) should be

e ' . "
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(d) (v) Reference is again made to the opinion of the Income Tax
Officer on a matter depending not ou opinion but on fact.

Mention it also made of the party concerned in the trausaction
having a direct or indirect controlling interest in the managed enterprise.
The new clause is clumsily worded. It sliould be made quite clear that
it applies ouly when the paity receiving the compensation has a
controlling interest in the managed euterprise and/or the new agency.
As it stands, the clause would apply if another person with a controlling
interest were concerned in the transaction. Indeed such a person would
1o doubt be concerned in the transiction, but the fact is of little
relevance to the question of liability on the compensation. If the
reference to “the party concerne I were to “the recipient” it would it is
thought, cover the point here made.

Introducing an undesirable practice capable of leading to harassment,
the words “the Income T'ax Officer is of opinion that” should be deleted.

(d) (vi) T'his cub-clause appears to be entirely redundant as there
are no capital gains affecied. Section 12B deals with the position as
between 31st March 1946 and Ist April 1948,

() No objection is taken to the extended definition of “principal
officer.” Clause 19 (i) (10) seeks, however, to say that the “person res-
ponsible for paying” shall mean and “shall be deemed always to have
meant” inter alia the principal officer of a company. To the retrospec-
Live nature of this widened definition, exception is taken. Unsatisfactory
and objectionable cons:quences could attend any attempt to make
responsible now for past events anyone who might not at that time
have been the “principal officer”. -

(h) The definition of aghareholders” should be amended so that
the recognition of the beneficial owner—again a question of fact—is
ot 1eft to the decision of the Income Tax Officer.

It is suggested that the definition should read :—

«sharcholder’ means a person holding @ share in any company and
registered as a member thercof in its books and any other person
who is cither beneficially entitled Jor the time being to  the share
or who would be liable to be assessed on the dividend, if any,
distributed or deemed to be distributed in respect of the share.
CLAUSE 3
tion (i) of the proposed Explanation 2 should be

(a) (i) Sub-scc

revised to read :—
“is it carned in the taxable territories to the ex

which it is

id out of income, profits and gains acer
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Sub-section (iii) should be re-worded to read as follows :—

“t i% paid or payable out of any superanuuation fund, contriby-
tions to which have been allowed at any time as a deduction
out of the income, profits and gains accruing or arising in
the taxable territories in the proportion which venr.: of

membership service _in the taxable territories bear to tolal
years of membership of the fund ** T

(T'he words underlined in these two re-th“al'ts are new.)

'{‘hc first proposal is self-explanatory. Concerning the other, the
\Yorthug of the new clause might bz iuterpreted as involving In‘dhn
lmblhtyA on the full amount of payments in respect of which onl\?1
pro[lvomou of the contributions have been allowed as a deduction ’fo‘r
Indian tax purposes. Liability should attach only to a corresponding
part of the payments, and for the sake of simpliciiy it is proposed lln(;.
the apportionment should be according to years of mem bership service

inside and outside India rather tl i
: 2 ra han according (o an analysis
contributions, ’ el ot
N '(a) (i) In Explanation 5 (i) it is queried whether this, under
rticle 1T of Double T'ax Avoidance Agreement with Pakistan, docs
not amount to a change in the Lasis of charging tax.

The proposed
amendment has no it

in equity or logic : it attempts ify the
effect o[f‘lhc Sf\prcmc Court’s decision in the Allme‘(%hh::io ‘{Jnxll])it[r)hll:;:
case. The principle of attaching to the place of sale the [ull profit
from lthc manufacture and sale of goods is contrary to iu!crmllimnl
practice :'zm'l aceepted principles of fair division of profits. I'l ‘l "
which will isolate tax procedurs here from wh. [ ) ¢ has bean
accepted aud followed, is likely (o
of Double Tax Agreements Detw

at internationally has been

prove an obstacle to the completion

cen India and all other countrics.
1f the amendment becomes law,

agreenent with Burma for avoida i

oF e mroemnt o nvi;(;:]::,‘:led::"(c]zs:,]io(‘fmc taxation ; and the working

will be further complicated. “

there will be serious obstacles to an

tion in India and Pakistan

With regard t iden
= o iesidents, the proposed amendment appears to

e
Iudia aud the profits arising o C1Fed DY the resident outside
ives roli anufacture.  Sectj y
B L s 1
© BIVC TCliel) i 1St of income doubly tase. hich foue

emed Lo arise in India, Siyce it is [’hc intention

not arisc and cannot be de
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of the amendment to make the full profit on sales in India (including
any manufacturing profit ) actually accrue or arise in India, there can be
no relief in respect of doubly-taxed manufacturing profit.

Explanation 5 (if) would affect nou-resident banking and insurance
companies, etc., and would bring in the whole of the depositors as liable
for income tax in this country. In that same Explanation, sub-scction

- (iif), it should be made perfectly clear that the extent of the taxable

income would be that which arose in the taxable territory ; aund it is
particularly observed that Explanation 5 (iv) has sucha qualification.
Its omission from Explauation 5 (iii) is not understood except as being
unintentional.

(b) (i) Recommendation No 60 reads as follows :—

“On the question of expenses incurred for business purposes,
we recommend that Income Tax Officers may be instructed
not to be unduly strict about the amount of expenditure
wnder heads like molor cars maintained and amenities
provided for the bencfit of customers so long as they arc
satisfied thal such amount was actually spent and that no
attempt was continuously made to pass off private expenses
as business cxpenses.”

The Chamber regret that Government should have drafted amend-
ments diametrically opposed to that proposal. Much of the entertain-
ment done by business houses in this country in the fostering of goodwill
and benefit to trade and commerce (as also India’s revenues) is in quict
unostentatious ways cither in private houses or in Clubs where—perhaps
naturally and understandably—entertainment for business purposes is
concentrated. T'he system is the reverse of that in, for instance, Great
Britain ; and supporting vouchers from public restaurants and resorls
can readily be submitted as proof of their constituting a business expen-
diture. Club bills in this country can be submitted ; but it is impossible
to advance proof of expenditure on business acconnt if the home is
utilised for the purposes of entertainment, though legitimately constitu-

ting an allowable expense. .
o certain classes of business in whatever fields selected, this form

of “publicity”, of essential contact work and means of maintaining and
developing trading activities, represents the best method of progress ;
and a tradition so long established in India may now be climinated
through the restricted definition now proposed for business charges.
Publicity which others can pr:\,ctisc—l.ob:lcco nmvul’:\clurcrs, the film
industry, suppliers of consumer goods, and ’"Cdi“"ef .{M c.\'aﬂl[)k-
involve considerable outlay freely permitted asa legitimate business

17
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charge. T'hose whose methods of “publicity” and “advertisement” are
of the type and character previously mentioned and specifically detailed
in Recomendation No. 60, would scem now to be precluded from so
continuing.

The existing Act provides many examples of the varying procedures
essential to cope with the tremendous range of differing trading,
commercial, and industrial interests forming the taxable community.
The Chamber would regard it as particularly harsh and contrary
to these principles, were differing methods of accomplishing a
common purpose not to be allowed asa business expenditure in the
case of all assessees. T'he mature of the request makes impossible the
the fixation of definite sums or scales related to taxable income. Over
the years there has been hammered out with Income Tax Officers a
more or less agreed aud accepted level of entertainment expenses
legitimately attributable to the business. The Chamber ask that
that position should beleft undisturbed and, as at present, discretion
should be given the Income Tax Officer to fix a figure at whatever
reasonable levels may be agreed.

(b) (iv) The proposed proviso in clause (xiv) running counter
to Section 10 concerning admissible expenditure, is opposed. Itisin
the interests of the Indian cconomy that visits by foreign experts should
be encouraged. The exemption should apply even when the foreign
enterprise is engaged in trade or business in the taxable territories,
since the services of employees from the head office or other Dbranches
of the enterprise would frequently be of advantage to the Indian branch
or associated businesses in India, The period of free stay, 90 days, is
too short to be of real value, and should be extended to 183 days in any
year. Furthermore, when the remuneration is borne by an Indian
business or by the Indian branch of a foreign enterprise it should in all
cases be allowed as a deduction from income, if the exemption is to have
any value at all in such circumstances.

In the proposed clause (xvii), reference is made to an exemption
of the interest on 839% 10-ycar Treasury Savings Deposit Certificates.
It is thought that this should be extended also o include Natioual
Savings Certificates and Post Office Saving Banks accounts.

Cravse 6

As a general 1emark
Government to reconsider
Assistant Commissioners g

on this clause, the Chamber would press
Recommendation No. 148 viz. that Appellate
liould be placed under the Appellate Tribunal

;w_
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(e) The words “as are assigned” offer too wide a delegation of duties.
This could even extend to assessments ; and Inspectors slloz{ld‘uotA have
such powers. Consideration could be given to their defined limitation. )

(g) No point is gained by an assessee approaching l‘he' Commi-
ssioner of Income Tax under section 33A if the COIlllll!SFlOner has
already instructed the Income Tax Officer to act in a certémA manner.
It is anomalous that the Inspecting Assistant Comuusslmfer can
instruct an Income Tax Officer to impose a penalty under Section 28
and also have statutory power to sanction the penalty.

CLAUSE 8

For the reasons elaborated upon in the preamble to this dct'niled
analysis, the Bengal Chamber of Commerce claim to hz\ve' csl:\bhslfe.d
a sufliciently strong case for the insertion in the Act of specific perquisi-
tes allowable free from tax. T'hese are :

(a) housing accommodation ;
(b) medical costs ;
assage costs ; and .
Eg)) 1;:: Eﬂ’uce tiffins (or meals in canteens) and food rations
at concessional rates.
They would particularise these cases.

Housing Accommodation ) .

The Chamber have seen the points made under this head l;ylmllcl
Associated Chambers of Commerce in their meonmudum d?t: o
July to the Finance Ministry ; and fully supporting the points
made, they have nothing to add.

Alﬂd”lc‘(ltllc(/‘(’)slijnnber could find numerous instances whex’c‘w“s‘_dc‘.:.\ble
sums bave been ecxpended by their members on mcdlCi:‘ i;:t:
covering each and cvery category of staff. \Vn{c thcsledcloijc‘j‘\ severe
an employee’s total income for tax purposes, it wou el11 h:\rdship-
crippling effect in cerlain instances and Dbe in any case ‘t‘ "D; employees
Whether in hospitals of their own for the lrcntl:‘el:.(h doctors and
andfor dependants, whether through nrqugcmﬁﬂ I:\:I areas —cmplo-
hospitals—the Chamber now think -cspccm]]y of ur ‘w‘],e;-e e
yers have developed medical amenities and services.

f i expenditure
exists and where for the proper conduct of 1“5'111)‘125”11’??1::‘2 Itlwould e
on such services is justified, such services will be found.

i  Tiability on a “bencfit” equally
wrong to saddle employees with a tax liability

that of the employer.
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Medical costs are the responsibility of the State in Great Britain
there contributions, payable by an individual for his State lle;\llth
li‘i.‘urﬂuCE, are in addition allowable as a deduction before tax is levied.
The le]p]oycr here acts as the insurer against medical risks, by 'u;
expenditure undertaken to safeguard his business ; and as this i; in ‘uo
way convertible into cash mor a consideration used to determine an
employee’s salary grade, the Chamber trust that Government will

support the contention that this should not b isi
supper e a perquisite chargeable

Passage costs
7 .
e W lrlel'e an} Aemployer wishes to recruit staff and in this a change in
[bc oe o] domicile enters, then the whole burden of travelling costs will
b n the cmp]('chr. The Chamber make the claim as one neither parti-
ar nor peculiar to this country nor to any particular grade of staff.

wheti
v : l.ucr !‘rom ?nother country to this; and affects all employing
interests including Government. °
Pe: it
vl 1w:’souue] recruited 1:r0|11 places away from the place of employment
recruitm accept the position unless relieved of essential travel costs i
‘hc]e"isg:f .asﬁm re-engagement or, finally, in repatriation. Even in
and ch C’!::x EM’Q“T’"‘“SWH is given to the principle here enunciated,
a amber w .
undesirable. would consider any departure from that as most
The exte i
by his nceds ’.]l to]“ hich an employer will meet such costs is governed
The position ;. .:\m he would mot voluntarily incur this expenditure.
perquisite ’ 0:\'3011'}' the same with the employee. It is again not a
rccruiuucu:‘:ru:)I.’lc into cash in the employee’s hands, Difficultics in
position to be 011;:::‘l'[;1el]sm” would be considerably enhanced were the
vise than is ¢ j
Food concessions he case just now.
The supply
specificaliy E‘I:]i‘.ﬁ fo"f‘ free of cost or at concessional rates is
employec’s lmndsm‘);[d m the Bill as a perquisite taxalle in the
costs which “'Ol;1r1 l““} isnot the case with either medical or passage
wide definition give; ‘°“[nv¢r be hit, as the Chamber see it, by the very
given that term. The Chamber feel confident that

Governn i
nent did not i
realise the buy:
i rd "
checking assessments in cases wi e on Income Tax Officers of

f:om':cssmnﬂl Tates. This concessi
involviug staff generall

here food rations are supplied at
5 on is mow a widespread practice
work involved in caley] Q~10"m‘°“f commerce and industry. The

ating possible tax liability will be colossaly

the benefits gai i
A gained infinitesim .
considerable labour unrest, oh and the risk certainly incurred of

i

It appli . .
applies whether the move is from one State to another in India or .
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Tn commercial houses, facilities are provided in the shape of free
office tiffins; the canteen system is spreading; and these are benefits
appreciated by all. It also benefits the employer by making the
sarvices of his staff available for a longer time than would be the case ;
and were it disallowed, more staff would have to be recruited meaning
Jess revenue to Government in less taxes from employers.

As is said Government canuot have had these in mind when
amending the clause ; but unfortunately the result has been that these
essential supplies would be affected and therefore render the employee
Jiable in tax.

What here has been said lends emphasis to the Chamber's main
point, namely, a defiuition of perquisites by specific mention of taxable
and non-taxable items with the third general category of those not to
be so regarded for income tax purposes.

Turning to other amendments in clause 8, the effects of sub-clause
(¢) of Explanation I would appear to malke an employee liable for tax
in respect of a lump sum payment made cither by his employer or by
the trustees of a superaunuation fund (other than an approved fund)

Where the annuity contract stood

to secure an annuity on his life.
in the employee’s own name this provision is unexceptionable, but it
scems necessary to make a consequential amendment to sub-section (2)
of Seclion 60 to extend these beuefits to perquisites granted in
consideration of past services. At present the sub-section only refers
to salary and to “a profit in liew of salary”. The latter phrase has
been defined in Explanation 2 to Section 7(1%, but the present definition
does not cover a perquisite.

Frequently the practice is for trustees of superannuation funds
to take out policies in their own names on the lives of the various
beneficiaries, either jointly or severally. In these circumstances the
y the fund with the added advantage
bility of the fund. Under

policies are investments held b
that they take into account the actuarial lial
the proposed amendment, premiums paid by the trustees in respect
of such policies would appear to be taxable in the hands of the
beneficiarics of the fund. There is nothing to justify this; and it is
suggested that the amendment be redrafted so that liability would
arise only in respect of contracts taken out not only on the life of; but
also in the name of, the assessce.

If the principle has been accepted and agreed that there shall be
limitation in the exemptions now particularised in Explanation 2
(Section 7 of the Act)—vide Clause 8 (if) of the Bill, there should be no
attempt to discriminate between one class of assessee and another.
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Vet this is precisely what the amendment in question seeks to do by
placing, it is thought uuconstitutionally, Government servants deathf,
cunt-relirement gratuities on a special exemption footing whilst denyin
that exemption to all other assessees. The Chamber take exception ;g
such discriminatory practices. °

Crausk 10
Iu‘ view of the retrospective nature of the proposed legislation,
exception is taken to the rewording of the proviso to clause (iv) ’I‘he’
Central (.}ovemment may now prescribe what shall be permitted \\;ithin
the proviso in the way of interest ou loans ; and this could conceivabl
be used to debar what hitherto has been permitted. i

- Cravuse 11
rctro(sp)e((;?i)v?)—’l his wo}xld appear to give the Central Government
e rospes powers to disallow certain interest previously allowed were
ax not deducted at source. As such it is opposad
(1) i) (b)-~This provi i hat )
acquired Ozlfer)“ isel;lls przvls({ should stipulate that nou-business assets
ac d vise than by drawing o i i i
within its scope, y g on business capital, will not come
(1) (iii)—A mistake in the r i
2 he refe s
clause (b) not (c). erence is here noted : it should be
1) G i on .
thie 1)o)if:r)< (Exrlnnahon)—ll lus‘ negatives the High Court decision on
against co‘uﬂm were the legislation made retrospective it could be used
aga panies who already had obtaj 9 i
pon the High Court decision. Yy obtained exemption consequent
The
ohjcmomgl]:fie" Ii'?d”t‘h?t such a power is being sought is highly
in which might ws; ¢ its use W?“:‘l undoubtedly create fresh litigation
in thei tryi e te cu(e'r a consideration of Government’s own position
M ® ’Flm roslielclwely to alter laws previously in force
redundant for t‘lcnc enfl-d’,ho"‘ under this sub-clause, to Clause (x) is
In any case any s .”SI‘V‘“S clause already adequately covers the position.
the Act as if‘i!yw;:‘q‘f;ﬂ];wc{l should he treated for all purposes under
. a vide! i P
in a company. 1d paid to the recipient as a shareholder
(1) (vi)—T'his iets inequs
revenue expend;:zr;m;":ls Inequitably and severely the allowance of
ives effeel to Rccox;m n 1lhvc notes on the Bill it is explained that this
Has ot boon “"derswtﬁm;;:IouuND' 166.  Either that Recommendation
—lor the revisi, . B
the ‘)?tc has been inserted, the Clmm;;:rwn {ocs ot give effect to it—or
The offending words are «of 1] suggest, perhaps in error.
of a similar nature not recovered I)y‘eclmt“w .So that any expenditure
auses (i) to (xiv) could not b
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claimed under this or any other section ¢. g. trade interest, deferred
repairs etc.

There is an error in the Bill in that the amendment starts off by
including clauses (i) to (xvi) ; that latter figure should be (xiv).

(3) (i)=The words “market value” should be omitted since firstly its
satisfactory determination would be difficult—for instance, who would
assess the “market value” and on what basis would it be assessed ?—and
secondly, it is unnecessary since no loss of revenue would be incurred.

(3) (ii)—Where a contribution towards the cost of a depreciable
asset is deducted in the hands of the assessee for the purpose of allowing
depreciation to him, the person making the contribution should receive
an allowance similar to the allowance which is being withheld from
the recipient.

(4) This involves the taxation of Chambers of Commerce and
like Associations not run for profit which may in certain years have
surplus income. It is considered that these should not be taxed. In
Clause (2)(d)(vii) the reference is to a mutual insurance assoziation ;
and the reference in this amendment should, it is urged, be so coufined.
The amendment should also be re-drafted making clear that where the
business accounts are in no way charged with expenditure on non-
Dbusiness assets, no reduction in allowance should be made.

(5) T'he necessity for this amendment is not understood as there
is 1o knowledge of expenditure being allowed twice.

Cravuse 14

The operation of (b) in the proposed proviso is impracticable. Tt
would involve a tremendous amount of work in the detailed examination
of accounts the results of which could only mean great harassment to
the assessees and, so far as the collection of extra taxes is concerned,

little i any benefit. Furthermore an assessze is liable to penalty clauses if
e misses only onc item of adjustment under this head not added back.
Accounts andited and certified by Chartered Accountants should be
acceptable in showing the true position regarding the inclusion of
liabilities.

In (d) of this revised proviso, the reference to trading debts would
appear redundant vide the proviso to Section 10(2)(xi).

The Chamber had completed their notes in conmnection with the Bill
when a further point of importance was Dbrought to their attention by a
member : it concerns Clause 14 of the Bill and, in particular, (d) of the
proviso. The objection is against the worfis “or otherwise” which
immediately follow the word “compensation” in that particular part of

the proviso.
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These words are vague and wide and can be held to mean receipt
of money or money’s worth by way of any conceivable circumstance.
“The words would cover, for instance, receipt by way of a windfall, or by
a pure act of bounty on tie part of some third party, whose primary
object in making the payment may be to fulfil a purpose quite different
from paying for trading losses or debts. Moreover, the words “or other-
wise” are quite out of harmony with the corresponding provisos, as they
have stood since May 1946, in clause (vii) of Section 10 (2) of the Act.
This clause (vii) refers to buildings, machinery aud plant which have
Dbeen discarded or demolished or destroyed, and provides for making
balancing allowances and balancing charges. In so far as “any insu-
rance, salvage or compensation moneys” fall short of their written-down
value, clause (vii) provides that an allowance should be made for the
difference between the written-down value aud the amount reccived.
In so far as “any insurance, salvage or compensation moneys” exceed
the written-down value, so much of the excessas does not exceed the
difference between the original cost and the written-down value is
deemed to be assessable profits of the previous year in which such
moneys were received, that isto say the excess over the original cost
will not be taxable, but the remainder will be taxed. Proviso (d) which
it is proposed to insert in Section 13 of the Act is the counterpart of
existing clause (vii) of Section 10 (2. The latter deals with compen-
sation received for fixed physical assets, the former with compensation
for trading losses and debts, such as losses of stores, products and stock
in trade. Itisnot then understood why such a loose expression as
“moneys received by way of compensation or ofherwise” should be used
in the case of circulating assets in preference to the clearer and precise
expression “insurance, salvage or compensation moncys” used iu the
case of fixed physical assets. T'he Chamber’s main objection lies in the
use of vague terms in matters where precision is of the most vital im-
portance to au assessee, especially as the proviso is intended to operate
retraspcctiv‘ely in the accounting year 1950, They feel there must be
some restraint on deeming things to be what they are not to accrue or
arise where they do not in fact acerue or arise,

The Chamber most strongly urge a replacement of the words “or

otherwise” by the words “salvage or insurance”,

Cravsy 16

Having regard to the small
form of deferred annuitics in rec
alteration in the present basis o

amount of business transacted in the
ent years, the Chamber urge that no
{ taxation be made,
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The underlying principle of allowing income tax relief for life
assurance policies and deferred aunuities has been to encourage thrift and
the making of provision against the future. Asa desirable ccnecession to
cncourage a worthwhile object, there are stronger reasous for its main-
tenance than its curtailment.

Relief in respect of contributions paid under approved supcrannua
tion funds will still be allowed. Their provision of pensions has the
same basic object as a deferred annuily ; and a similar concession
should thus be allowed for such premia. A deferred annuity (where u?
medical examination is required) can be provided for those whose p!lysr
cal disability might preclude them from a life assurance. Those md}'
viduals will now suffer the further disability of not being able to obtain
income tax relief in respect of premiums.

Whatever may be decided in this, the Chamber wonld urge an
exemption in respect of current contracts, I'hese contracts were entered
into on the understanding that income tax rebate would be»a)]o\\'ed;
and it would create hardship if this concession were now withdrawn.
When the change inthe U, K. Act was introduced, it \v:\As made appli-
cable only to contracts entered into after the date of al(el::\lmu. ) ]

Staff pension schemes arranged on the basis of the issue of deferred
annuitics for the individuals concerned would be affected adversely by
any change in the present concessions. It is suggested l.lmt the C. B R.
should treat such schemes as approved superannuation funds when
complying with normal requirements. Section 58P does “.ot ]op'emle.:(:
prevert approval of schemes based on the issue of deferred nnufu(nl)c
policies ; and accordingly there should beno bar to acceptance of th
idea.

Crausk 18
In sub-ccction 1 of Section 16, it is proposed to»infert the words
“and sub-scction 3 or sub-seclion 4 of Section 2:‘3." This is deplored :s
being a breach of faith ; and therefore delcllon»ls very stronglyvpxcssc .
(h)—The addition of the words “whoisa sharcholder in a com-
. and the Chamber could agree to the amendment

pany"” is objectionable ; ! to e m
only if the words “in a company” were deleted or, alternatively, refcrence
4 d or deemed to be such

made to a “shareholder” who could be treat
under the proviso to Section 2 (14).

CrLause 19 . eronsible

(e)—T'he principal officer of a ?Ofxx])alx)' is to .L"c 1x:;:;cle“1:\°s‘|‘::,51:d,ld

for deducting super tax from any dividend, WI“ML‘QQ] o ,.c;;dcm L paid

“to a person whom he has no reason to believe to e e
taxable territories.” In effect this would mean an approa




RN
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shareholder on every occasion before a dividend could be paid to
exercise the uecessary check. The principal officer of a company
wmight have 30 to 40 managed companies under his control the extent
and magnitude of the task involved can therefore be understood.

The obligation at present arises in the case of gross dividend of
over Rs. 25,000, except in the case of a company, whereas now it is made
applicable in any case because of the complete change in Section 17
of the Act. The principal officer of the company, who previously had
only a limited number of cases to deal with and could reasonably be
expected to handle these, will now have to consider the individual case
of every shareholder in the company.

The Chamber would strongly commend to the attention of
Government by reason of what is involved, the need for clarification
and guidance which to their mind should require only that the
principal officer be guided in this by his share register.

(f) Government might please consider the desirability of re-wording
this amendment to protect employzes who have had their tax deducted
at source but whose employers have failed to make payment of that tax
to Government.

(i) The expression “person responsible for paying” in this amend-
ment has been extended considerably heyond the existing provision.
Whilst this is accepted, the objection of the Chamber turns on the
endeavour to make the expression deemed always to have borne the
meaning now proposed. In other words, it imposes a current responsi-
bility and liability on persons and officers who failed to do what they,
by the law as it then stood, were not required to do. It will have most
adverse repercussions ou liquidators who in future will be reluctant
to accept such lability.

If “person responsible for paying” is now to be defined as meaning
and as always having meant the company, a liquidator when entering
upon his duties would be required to ascertain to what extent the
company was in dcfv:\ult under Scction 18 (7) and would have to take
mlo'acfzouut the liability l.mder that sub-section hefore proceeding
:‘oi;1‘!:xl;\:te“f::l:sslcll‘i;‘ ’]I‘l,us would throw an intolerable burden on
ascentain that tax g bews oired to uiake a ‘detailed enquiry 10

X ha correctly deducted from all payments made
by the company °

Tom the date of its incorporati
ny a poration or, at any rate from
the date on which the present Income-tax Act came il;(o force i.e. 1922

1 ml-spi‘c of such enquiries the liquidator did not become aware of
:‘hPm’le\L‘ ar jl"lS\m:ce ur' failure to deduct tax and proceeded to distribute
e assels without making provision for that liability he would probably
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incur personal liability which in the circumstances would be quite
unjustifiable.

It is a further instance of the inequitable retrospective cffects of the
Bill to be found either in reference totime as in Clause (1) (2), or by the
use of phrases like the one mentioned above conveying a retrospective
effect.

The clause could, the Chamber suggest, be further revised by
exempting employers from the responsibility of tax deduction on that
part of salary ccnsisting of perquisites. The most uncertain nature
of what would be taxed as such, and the impossibility in certain in-
stances of determining whether this made an employee liable to tax,
constitute the main reasons for the exemption now sought. Particularly
is reference made—in support of plea —to the grant of food con-
cessions on tea gardens. Rice is sold at prices considerably loxfcr
than existing market rates ; and therefore this necessitates for taxation
purposes, an assessment of the benefit. Itis atask of considerable
dimensions if placed on the employer for monthly or even more frequent
determination. Yet since a clear obligation is in the Act to deduct tax
before payment of salary, the employer would require to make such
calculations to avoid being liable to penalties.

Crause 20

(¢) The attempt made by the proposed sub-scetion 3(A) to impose
further penalties is strongly opposed. After all, the purpose of 'thc
section is merely that of making advance ftax payments  against
liabilities, the extent of which cannot be determined with the cclerity
vicualised in the Bill. The meticulous provisions for statements of
accounts ete., will involve a vast amount of work and harassment to
assessees to no great gain.  Toan 1.7, O. behind hand with current
assessment, it can very conveniently be resorted to as a means of collec-
ting tax ; and there is knowledge of attempts unfairly to use powers
in this way, onc particular case concerning the provisional powers of

assessment under Scction 23 B.

The Chamber regard the exis
ample, giving I 1% O’s full and adequate powers. The amendment
now proposed is considered unnecessary and unwarranted. ) )

In commenting upon this amendment, the C]mn}her consider it
appropriate and necessary to refer to the 1|ccf1 existing for greatly
accelerated action in refunds of income tax so paid.

Cravsr

ing provisions of Section 18A as

The Chamber have had occasion previously to comment upon the
great mass of detailed information required by

the present Act and on
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the faill(re effectively to use it. The proposals on this amend

pr?xl'lde a further illustration of the point that data furnished ar""eﬂl
ll.h]lsed advantageously. The extreme undesirability of adding l: e:‘m
t.mg unclassified data will be patent ; and the Chamber feel thhn in ‘1‘5-
interests of all, some attempt should be made to utilise what ‘l 41 .
already with Government, e

. .’Iv‘llerc is no ol.)ject in the amendment now proposed except it be
ilo‘(;:\e tn_ ass:x‘.sccs the tas kof p{cpax'in;: yet another copy of the same

rmation already furnished vide Section 194 and to add another type
o.f return to the many already furnished. All the data, all tlné in{oﬂi\l’\j
tion, nll. the powers necessary to carry out the purpose of amend mcx;{
as explained by the notes on the clauses, will be founl already i‘u th Y
possession of the Departuient. s

o ?mt]]ks \Bonl\l by .lhe proposal be .rcquired to give the same informa-
{on 1 s ]IC epm‘!u.k.nt already receives from the companies paying
“‘:thmks, H. additionally the Department would wish to have fmn,;

anks, a list of the shares or securities held in their name or that
of their nominees giving the de ‘

T 80 ails of those on whose behalf ar

or securities are held, this can be done without the c]rx‘l;*l,;;lt‘i;::eit:nl]ljz
:;!endmcnt under discussion. The amendment is unworkable; for
v 1:;:«12‘;:::3:1'0?3::01.\ [I.S(f\) the tax certificates have to be forwarded
ot ome s o seeuritics, the new proposal is that these should be
o 1). he mn!\s to the Income Tax Officer.  I'hicse vouchers are not
a.ddict(im:'x‘ll Id'upllcaltuj ;‘con‘lpl::\vncc with an cxisting and the propesed

al but conflicting requirement, is rendered impossible.

Cravse 22

defined in its seom pnd onof Section 7 of the principal Act is clearly
result i 10 one II»' and purpose, the insertion of this clause would merely
principal officer. ’_‘”,“7' prepared to sigu the return wnder Section 21. The
to give deﬁnmo':‘l‘a’lf]“@“ to penalties and disabilities, will be unwilling
deemed as  benefit: e ceffects and significance of what now are to be
Details of sums )1"; [ perquisites under the proposed Section 7

Padan respect of expenses incurred by employees arc

1ot necessary ¢ thes
' Se payments ar i
purposes. e not income of the employee for tax

Unless the proposed revi

Crausn 23

As a general criticism this
Chamber as meaning more hay.
nothing in return to the income ta

revision particularly strikes (he
tﬁssmcnt o assessces with little or
¥ revenues,
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(c)—The clause as it is worded in the Bill scems to be capable of
discrimination against a person suffering a trading loss ; and there is
1o reason why he should not be treated the sane as any other assessee.

T'he proposad sub-section 2 (B) is agaiust the prov isions of the
Companies’ Act in that private comp nies do not require to have their
accounts audited by a Chartered Accountant. Inany case it is not—as
the notes on the clauses state—in accordance with the recom mendations
of the Investigation Commission who characterised compulsory audits
s wndesirable cxcopt in the caseof busingsses with large incomes.
A liability to super tax as a definition of “large incomes” is quite
unacceptable ; and to require andits in such cases indicates a lack of
ation of the burden involved not only on the assessees but on the

appreci
already inadequate numbers cf qualificd accountants inthis country, able
reliably and promptly to carry this very heavy additional load.
(d),—There should here be a safeguard inserted limiting the Income
Tax Officer in his call for accounts, documents, ctc. to such papers
as ate relevant to the assessment under consideration and also such as
conld reasonably be required by the officer in question.
Crause 24
In the final analysis the proof of th
statement of income is always on the assessce and therefore litile
ed by the proposed subsection 2 (A). It in no way alters
is already with the Income Tax Officer
He can reject it and

e corrcctness of an assessee’s

purpose is serv
the present position. A rem
who thinks the statement js other thau true.
proceed to a best judgment assessment.

As the revision at present stands, the Income Tax Officer does not
re juire to be reasonable nor need he give any statement why he doubts
the correctness of the return, This provis on—the deletion of which is
strongly urged—could therefore De, unintentionally, quite unfairly used

in harassment of assessecs.
Crause 25

In its general ill effects and disturbances,

the preamble to these notes.
The Chamber would offer the following suggestion on the proposed
amendment :—
(a) It should be made clear at a very eatly date that the
proposed amendments do not effect distribution of dividends
on profits earned in the year 1950/51 as companies have already
in many instances held their general meetings or are just
about to hold them and with the present uncertainty, their

position is extremely difficult.

sufficient has been stated in
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(b) Companies should be given, asat present, six months fr
the general meeting to distribute the required perceutam
as dividends and mnot twelve months from the end of:ﬁe
previous year. ‘

() In vix?w of the high cost of replacement of capital assets and
the lug}l price of commodities etc., it is considered that
companies subject to Section 23A should not be called upor
to dl?tnblltc more than 40% of their profits as dividends. e

(d) P.Hbl'lc Investment Companies should not be called up’ou 2

distribute 100% of their profits as dividends for it is uecesmro

for them in the interests of their shareholders to accumul‘at{
fund§ for acquiring fresh investments; and any way the
provision whereby they are called upon to distribute’lOO%
will mean in many cases that they are called upon to distri-
buu': out of capital. The payment of a dividend out of
capital runs directly counter to the Companies Act; and

therefore, the provision in this respect should be 80% T

A company “:]wse business is trading in goods o;'serviccs

f,[,‘:,ulld nbot be Ixal?le to be treated as an iuveshtmcnt company

res;g if:a;‘scv in a ptmicular year, owing to poor trading

i} pub”,c i“veu: estment income exceeds other income. Were

e ]|Q]i],’X::uto:c]”"p‘ﬂuy' d.eﬁncd as one whose main

B o5 olding, dealing in investments, then the point

There should be a further provision added to emable the

operation of the Section t
i o be relaxed a iscreti
Commisconer of Income T e e s sy

(e

(f

ax in suitable c: vitl
P ) T ol 5 1 ases with an appeal
om Comumissioner's ruling to the Central Board "

Provision should be made to
deducted, in fact any disallow:

(g
allow of bad debts being

pedueted, § able revenue items which have
por :1::; s‘l::::l;‘l be allowed to be retained, In this connec-
o e fo stanced ‘l?lc case of reserves for bonuses which

act be utilised for the payment of dividend:

(h) When a Section 234 Com v o e dc
is being wound up, e
profits which they
due to various cire
realise anything ne;
the shareholders m
rupee.  This wouls

the shar (as now sought to be defined)
hareholders may suffer super tax on

may never receive, It is quite possible,
nrl:;::l,azsei L}‘al the assets might not
ight reccivz 1 or real value ; and therefore
d not De n,ccss than sixteen annas in the
case with a company not hit
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by Section 23 A. In Scction 2 (64), the reterence is to any

distribution made to the shareholders out of the accumulated

profits. In other words, the distribution for Section 23 A

companies is notional whereas in Section 2 (6A) it is fact.

(i) The last proviso to Sub-Scction (1) should be amended to
make it clear that the Section does not apply to the sub-
sidiary of a non-Indian company ; and a f{urther proviso
should be added making it clear that where one or more
public companies hold 519 of the shares, the Section shall
not apply.

The explanation set out in the Bill which it is proposed to
substitute for the existing explanation of what is a ‘Public
Company' is considered to be quite impracticable and most
undesirable from every point of view, and it is suggested that
the existing explanation should be adhered to plus (if Govern-
ment insist on it) the percentage of 259% to be held by the
public Leing raised to 50% and in addition it should be made
clear that a public company is part of the public.

In the proposed new explanation set out in the Billa company can
only be considered a company in which the public are substantialy
interested, if at any time during the previous year its shares have been
dealt in a recognised Stock Exchange in India. T'his cuts out any
non=Indian company ( with very few exceptions ) and puts far too much
power in the hands of Stock Exchanges who are often quite arbitrary
over the question of quotations. Itis considered sufficient if the sllares
arein fact freely transferable. In addition a company will be affected
by the Section, if shares carrying more than 50% of the total voting
power have been held or controlled by less than six persons at any time
during the previous year. This could in many instances put companies
at the mercy of unscrupulous speculators, who in order to force the
arge dividends may take up blocks of shares for
us year ; and this will, moreover

@

company to declare
very short periods during the previo
mean the companies \will never know from year to year whether they are
subject to Section 23A or not. During the last few years, managing
agents to protect themselves against “cornering” activities, have had to
buy up far more shares in managed companies than they are accustomed
to hold ; and this proposed amendment will therefore affect the individual
companies very considerably.
Crause 26.

px‘Ol)OSEd (4)(i) appears to be that losses carried

(& The effect of the
rent of insuraunce companies may not be offset

forward in the life departu
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f{gainst profits in other departments or
Tax is payable at a lower rate on.
business,

The amendment is obj
business of

e vice versz before assessment,
life than on other classes of insurance

: : ectionable in principle inasmuch as the life

pasmess a composite company is as much a part of the company's

e as ?ny o'thcr d%mrtment. Companies should have the option o}
ng aloss in one branch against a profit i

e oo a profit in another branch at the

o rates of tax or of carryi i
ying forward L
cular department involved. fheloss e puts
1] isi
he provisions of the proposed Sub-section 4) of this cl

require careful attention in re ause wil

" e -drafting to avoid interference wit
ﬁi:u;:;ixzs;;;:&s If th(la transaction is not to be classified as spccn]:-
o abse a]‘v;ys )ozzlqbllnres the physical delivery of commodities and
but thronh s P 1’[9.. A tea crop for instance is sold “forward”
e eorongh L bmt]cx e.lel'lce of blight or other unpredictable factors,
et ‘;l e f-Llwl mined on a basis other than physical delivery.
e o I 1[;1; t with the several commodities in which “forward’
are quite normal to business.

The amendment mj i
Forwards Markets Bill,

A provision should be i
taken out in the course of leg:

ght be deferred pending consideration of the

f‘tfcrtcd 1:vhcrchy foreign exchange cover
it Acai itimate business would not be affected b
rcsidcﬁzlf':yr :]]‘2”5:“(:’10(51:? sh{on]d b'e amended so that if the assessce isi
should be allowed ¢ Il * S 0. tax in tlu: time limit specified, Josses also
ed to be carried forward in any subsequent assessments.
This is a particularly obj c{.AUSE »

an Income tax Officer £ )I ]’Jecuonvabl'e amendment giving powers to
restraining the liquidnto -K:'.d up liguidation proceedings indefinitely ;
even if provision has bcm rom paying the liabilitics of the company
on the liquidator or trusc(: made for tax liabilities ; imposing personally
assets set aside to mect ta ¢ liability in tax payments if the value of the
the L. T'. O., do not c\'e:yznp]\;r_lmsc’(: on account of a mnotification from
shing b'y the following dcc{:ri“;f’ﬂ‘lig their estimated sum ; and fini-
“The amount notified by the Incomss 7

2 shall not fed i i
2l "”doe rb:]:nl[.ul i question in any proceeding before any
ot e nni(::'t;::‘:h and the provisions of this section shall
in any other law /;rat;xd:’{g anything to the contrary contained
"the time being in force.”
It extends also to those who hav o
assets of a company, agents of 1O1-T¢

ax Officer undcr su')»section

:»ll)lccu appointed as receivers of any
stdeut principals, and stockbrokers.
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If nou-residents instructed a stockbroker to realise assets—interpreted as
meaning “any assets”—in this countty, the Income Tax Officer would
De given most cffective powers to stop forever all remittances in wespect
of such realisations ; and in whatever way used, the final provision of
the proposed section effectively precludes auy action by the ordinary
citizen against the Department’s fiat or even lack of orders.

The notes on the clauses issued by Government start off with an
incorrect statement to the effect that the new clause gives effect to
Recommendation No. 85 and defines its intentiou as safeguarding “the
interests of revenue by requiring the liguidator to pay the amouat noti-
fied by the Income Tax Officer as the tax payable presently or in future
Dy the company.”

T'he clause goes far beyond the recommendations of the Commission ;
violates the provision of the Companies Act and Bankruptey Acts ;and
leaves the parties affected with no powers of contending on these or
other grounds against whatever orders in this respect are issued by the
LT. 0. The clause not only calls for a protection to revenue by asking
the parties involved to sct aside certain assets to meet tax commitments,
but precludes any conduct of liquidation proceedings—or other more
normal business proceedings to which Dy its extensive nature the clause
can apply — until the I. T O. so decides. By calling upon liquidators
andfor trustees to be persomally liable to pay tax to the extent of the
value of assets notified with, at the same time, the power to prevent such

partics doing anything with these assets, the amendment could place
liquidators, trustees etc., in an impossible position. It is gravely doubted
if in these circumstances, anyone would be willing to act in these

capacities.
The clause should be entirely deleted.
Crausk 30

This clause, as it stands, is again one to which strong objection is
taken ; and the grounds are :-

(1) Any small slip in an application will, even if not material,
orrect for the purposes of this section.
red to give effect to the intention, that
an intention to deceive.

deem such application to be inc
Drafting amendments are requi
of catching applications made with

(2) An application found incorrect fo
though different persons were then partners in
the present partners liable for the tax incurred due to the firm Dbeing
charged for that year as an unregistered  firm. Furthermore, it
enables an Income T'ax Officer to go back cight years if he considered

r a previous year, even
1 the particular firm, makes
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the offence to be deliberate ; and the effects would be visited upon
the pat tners presently constituting the firm even if they had nothing to
do with the offence nor even knew of it. .

@) }‘hough not the intention, the clause by use of the words “for
any year lm})hcs that, were registration cancelled on account of a mistake
being made in one year, then the registration in respect of all other years
(evelt though the applications were correct) could also be cancelled.
Drafting amendments to obviate this are necessary.
ot tT:o further points are generally made : (1) the cancellation ought

© be automatic ; and (2) provision should b iti

. ! e made for crediting a;

tax paid by previous partuers. o
(4) There does not i
s appear to Le a clear 1ight of appeal in this

This el Crause 3]

his clause seeks to delete Section 27 inci

R § of the 2
sectw-n should be retained as it gives the oy 1
question the justifica
Section 23 (4).

ton ot the e assessee an opportunity to
Tts delet 2 cssmeut-hnvmg been made under
1on would lead to an increase in formal appeals.

@ Tt . Cravse 32
ot s::ch 1:;::;1&?,“0“ to this amendment is in the words “whether or
oot o OCCKS ITC](;\'EC to the assessment in which any default or
not been re-openod ;I:':{e S C:uce proceedings are finished and have
e barred, e i ler ection 34, any further proceedings should be
stood ad. could be at not so, the assessee would never know where he
previous ass caught Afor penf\ltles on some point in respect of
s essment proceedings which had been closed for perhaps
years. T'hese words should be deleted, perap
The words “has negligently” are too i
n.md could apply to common mistakes.

is
"n:;;io;:]]z'e‘f\ds‘{‘?‘r\l‘;(:< -I." the revised sub-section (1) (e}, the word
revioe ubseation U))e(fuplaced by the words “wilful default”. In the
e word "eomcenlad”. ) the word “wilfully” should be inserted before
A mini

the ‘“co‘m‘e":I“‘;::‘é)rcr:!:cl:};‘should mot be specified since this will entail
this sub-section whether : ﬂP'P]ymg a penalty in all cases arising under
cave o st aotor Justified or otherwise, I'he officer handling the
ermine if a penalty s fitting and should have d?scrc-

ide in purport and intention
The use of the word ‘wilfully’

tionary powers. I\ P
v P T'o meet the objection, the words “but mot less than

an i
. d the income-tax and super-tax, if any”
mumn
ended to Government's acceptance,

the difference between” ang «
could be deleted, and this is ¢
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Tt is felt that the second of the provisons to (f) of the suggested
sub-section (1) should be entirely deleted. This is a violation of the
principles enunciated in Section 34 ; and if passed would enable the
Department to get back by another method, the tax which is barred.

It is unreasonable that a non-resident person should,be subject to
penaltics for failure to make a return in respouse to a general notice
under Section 22 (1). A non-resident cannot be expected to have kuow-
ledge of announcements in the Gazette of India.

It is considered therefore that there should be a further proviso
added to the six already pa:t of Clause 32 (a) so that non-residents shall
not be subject to any penalty by failing to furnish a return of their total
income consequent upon a general notice under sub-section (1) of Sec-
tion 22.

(b) (i) This should be entirely deleted : it is open to the same
objections as noted under (a) above.

(¢) This clause should be entirely deleted or alternatively, strictly
limited to the scope of the Tnvestigation Commission’s Report. It goes
far beyond that recommendation, and, for instance, now makes pOS-SIble
a double penalty for the same offence, abetments being already punisha-
ble under existing law.

Tt also provides in the second proviso for
to be legally charged to all the partners, a
situation. It should be made clear also in the r
attaches only when the acts of partuers are done
ness of the firm”.

¢ a private act of a partner
fundamentally inequitable
e-draft that the disability
“in course of the busi-

(6) Whilst agreed that action under this clause might well have

salutory effects in its present form it empowers Income T:«x Omc'crs to
nse it for petty cases where no fraudulent intention m{g.ht exist. It
is necessary to ensure that these powers are not capriciously used :
action should be taken only in extreme cases

should be definitely subject to (i),
Tax Officer to the persou con-
o the assessees before taking a

Further, in all cases, the powers
prior notice being given by the Income-
cerned; and (ii) a hearing being granted t
final decision.

The Chamber support this amendment which can have beneficial
effects but, equally, most damaging effects; and they again would suggest
that nothing be done without the approval of the C.B.R.
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- Cravusk 33
. Pro_v;slou should be made for the undernoted additional appeals :-
() Right of appeal against '
an order under Section 18 (7).

lx'|_)4\ B » » 18A imposing penal interest.
R »” " 25(3) & (4).
(iv)  Right of appeal regarding the computation of unabsorbed

depreciation.

. Farther, should Government not accept the several proposals made
0(;\‘ aremoval of the I. T% O’s discretion, it is urged that a specific right
n,:IPP';al sIlqud be granted under section 30 against the opinions of

- T\ O. in those contexts where the operation of the act is made
dependent upon that opinion.

- .
hmofnl:v,}fo () in Clause 33(a) should be deleted in fofo; for, should an
h ax Officer demand a tax beyond the ability of the assessee
0 pay, the assessee has no remedy.

(@) and (b)—~Both tI e 84
they mast b ﬂ?e h . hese sub-C}ﬂx\SES should be deleted in toto since
any Income T OmQC:CElOf (.l'el:\ymg assessment proceedings and give
wight be pmd;‘ced T the right to decline to record any evidence that
produces ced, mo matter however valid. Also an assessee only
T]e; suc!\.cvu}euce under Section 23 (2) as he thinks fit.
(c)‘(?v!))ﬁl‘;;c]“; is adequately covered by existing law.
cancelled b lAre an order under Section 28A (1) is set asideor
Y an A, A, C., he should have the power to direct the I. I% O.

to make conseq i g
equential changes in t s
the oo s in the assessments of the sharehold

(¢) (vii)—The right to submit

also be given to the assesy a brief statement of arguments should

Crausr 35
@) A toots o
EC; 3:11,:":,‘01)”?“0“5 under Clause 34 (b) apply here also.
no good 1‘easou‘\flll);aus:ismslxto]\ljcl"[‘;ibl‘-"‘fl allow 60 days and there appears
@ Str ¥ tis should be limited to 30 days.
ong exception is taken to the denial of the present right of

the Tribunal to admi
change in the exivtin, alate appeal. There is no valid for thi
existing provision. id reason for this

Provision
against OYdQ:'Ss‘;Oal:s(ldbel made wherchy delay in the case of appeals
exercising the powers of’iual‘:x I"sp;::linz Assistant ~ Commissioner,

(e) T'he objecti oy ‘neome Tax Officer, can |
Jections noted under Clause 34 (h) :!re le;i:l‘l’;‘:i;;?;tablc
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Cravuse 37

The amendment of shareholders assessments in respect of 23A

orders should also be modified if the 23A order is cancelled or altered.
Crausr 38

(@ The power given under this clause whereby any income tax
authority may impound and retain Sor such period as it thinks fit any
Dbooks of account produced, could result in the utmost degree of harass-
ment to assessees ; and, since business must coutinue to be transacted
aud books maintained, could be taken as direct legal inducement to
more than onme sct of accounts. Even documents of title could be
impounded and retained.

1t should be sufficient to grant authority to"any income tax antho-
rities to compel the production of documents, the retention of which,
if at all necessary, should definitely be limited to a stated reasonable
maximum period.

It was accepted that the power should be used for the limited period
and purposes of the Iuvestigation Commission ; but it is considered
wrong that this should be so for all time.

(3) The effect of this is to grant non-judicial officers the powers
of a Court in which respect they are not qualified to act.

Sub-section 37(A) 1), (i) and (il))—The powers intended to be
granted are not only contrary to the spirit of the Constitution but are
superfluous since the law already makes provision for such searches.
Nothing prevents the income-tax authorities from securing a search
warrant, thus taking all possible action to secure books of account
or other documents necessary for (heir purposes.

T'he provision, as it stands, would allow a completely arbitrary use
of the great powers granted. These can be used by an 1. T\ O. on his
own initiative should he so determine (subject to report to his own
Department) ; and generally the section has been drafted without clear
appreciation of the drastic steps involved so much so th
of the land can be of no protection against I 1" Os.

The section should be entirely deleted.

Crause 39

(¢) (5)—T'he words “business con nection
tion: their interpretation by the income tax authorities might well
include transactions not generally recognised as Dbusiuess dealings.

(©) (6), (7) and (10)—Compliance with scctions (6) and (7) is from a
practical standpoint virtually impossible and any attempt to n‘ﬂﬁl the
demands laid down would entail banks, insurance companies, and
chartered accountants in the establishment of entirely new departments,

hat again the law

1” require explicit clarifica-
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Section 6of the Income Tax Investigation Commission Act con.
fers similar powers on the Commission aud, in the year 1948, it took §
months to furnish the amount of detail required. T'hat was but one
specific demand for relatively smaller work than now is visualised in
the Bill.

The Chamber strongly oppose the proposal on the grounds that
the traditionally confidential relations between bauker and customer
will be violated and there could well result a burden of considerable
dimensions.

Apart from the banks, insurance companies have similar objec-
tions; and the Chamber would re-invite attention to their general
remarks against adding to the detail already with the Dcpnrtxllex;(.»

Chartered Accountants should not be shouldered with the burdens
stated in Sub-section (7) of (C). “T'he responsibility should be on the
assessor and the assessee; and enquiry in particular cases can be
suitably made by the L. I O.

Tt might be contended that only enabling powers have been taken :
il that be so, there can be no objection by Government to stating in
the Act specifically what they intend to do.

The word “indirectly” in sub-clause (10) has the taint of the infor-
mer and secret-police ; but the section is held to be unnecessary in view
of the powers already existing.

Dealing therefore with three sub-clauses (), (7) and (10) of the

mucufhncul in Clause 89 (c), the Chamber press for their entire
deletion.

Cravuse 41

(n). The Chamber would invite attention to their remarks under
the f:muse Bla)(iii); for it is considered essential that any revision of
§ec!|cu 42 should exempt, in the case of a non-resident who sells goods
inIndia, the mannfactaring and other profits attributable to operations
carried on outside India by non-residents.

Several difficultics arise because of the absence of any statutory
definition of “business connection” thus permitting a variety of inter-
pretations by particular income tax officers. It is thought advisable to
remedy this omission so that non-residents may be more precisely

aware of their liabilitics nuder the Act, Based on current international

practice as agreed to by most countries in recent double tax agree-
mem/:an cxpl?na(iou could be given somewhat on the followin;;: lines -
g A non-resident person shall not be deemed to have a business connec-
fion in the taxable territories unless he maintains thercin a brasch,

management, factory or other fived place of business. An agent in the

AR, |
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taxablc ferritories for a non-resident person shall not be deemed to be @
business conncclion unless he has and habitually cxcrcises a general
authority to negotiate and conclude contracts on behalf of the non-resident
or keeps a stock of merchandise from which he regularly fills orders on is
behalf. A non-resident person shall not be deemed to have a business
connection in the taxable territories merely because he conducts business
dealings through a bona fide broker or gesicral commission agent acting in
the ordinary course of his business as such. A fived place of business
or an agency maintained by a non-resident person solcly for the purchase
of goods within, and the salc or conversion of these goods, without the
taxable territorics shall not be deemed to be a busincss connectio 2
If a person is deemed tobea statutory agent under Secf 43,
itis wrong to make him liable for tax due fiom a nou-resident on
income which never passed through his hands in any form whatsoever.
The amendment should be redrafted with confined application to
income in the agents’ hand
(b) (1A)—The effects would appear to be similar to those applicable
in the case of a liquidator under Clause 29 in thatan agent may be
entirely prohibited from paying any expeuditure or carryi
business of the non-resident even if the Income T'ax Officer only issues
an order to the extent of holding any assets or moncy due.
Government’s attention is invited to Recommendation No. 6 which

suggested only that the assets should be frozen.

(d)—The notes by Government assert that when the rules of the
C. B. R. are issucd after the power now sought is given, “the non-
resident can thus readily ascertain the extent of his liability to tax.”

Having regard to the complexities and uncertaintics in tax liability
under the Bill as drafted, this is doubted.

Far too great a power is sought to be taken by the amendment ; and
the Chamber must enter a strong protest against legislation of this kind
placing powers in the hands of officials in malters vitally affecting an
<ce’s tax liability and position. T'hese can be unexpectedly and
quite arbitrarily used ; and Government’s intentions should be stated
and written into the Act itself to govern any rules thought necessary in
issue.

Further comment on the present amendment is denied ; for it is
not known what Government’s intentions are.

Crause 42 .
The Chamber disagree with the statement in the notes on the

clauses that this gives cffect to the principle in Recommendation No.
28 : the amendment goes much further. It completely negatives the

ass(
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whole principle of limited liability and offends against the Companies
Act making shareholders liable, jointly and severally, retrospectively
cr otherwise, for all the tix due by the company. If the company fails
to pay the tax, it makes the sharcholder liable for penalties under
Section 46 as an assessee in default,

Combined with the proposed revision in Section 234, the ill effect
upon industry of this proposal would be considerable.

The Chamber strangly urge its complete deletion.

Crauvse 43

Whilst the effect of this clause is to extend the present provisions
(related to shipping) to airways operated by non-residents having no
office in India, the Chamber would take this opportunity of dirc;lin«
attention to the adverse effects of the present tax provision on Iudia';
shippiug demands. The greatly restricted world supply position in
shipping is known ; and Indian ports because of the tax disabilities are
most |'umttrz\ctive to tramp steamers. Consideration could be directed
to this by Government, for irrespective of the status of the shipping

comwny it is assessed for tax at the rates applicable to a private
foreign company.

) Cravse 44
This asks companies to 1~
() seek out and find for the Iucome Tax Officer the whereabouts
of an unknown shareholder, depositor or creditor shown on
. the bookf, as also to cease all dealings in the shares concerned;
(i) substantiate the existence of all parties to whom debts are
due by the company ;
(iii) ?ubh'sh a notice requiring any such party to prove his
identity before the I. T, O,
\ ];f the company does l'lol comply with requests to trace the share-
older or creditor or depositor ; to issue a duplicate share certificate ;
or to hand over money so deposited or due :
treated as an assessee in default anq '
shall apply accordingly.”
All the information i
L 1 tl; % i i i
sharcholders is already with :lelec;m’lll‘mg}’s possession concarning (el
torily to trace parties aoul + 40,5 and to enable them satistac-
a d mea; i h
agemey. Govenmmonte lean the establishment of a detective
employed for this worr n Poli“llc andfor detective agencies should be
s a
3 and the Chamber must oppose any proposal

to throw upon assessees work whi il
k wh i
thage e ich fittingly and properly should be

then the company will be
all the provisions of this Act

n
P £
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There is grave risk of Court action against cmu[muies_iu ceasing
to deal with shares as also most stringent provisions in the Compavies
Act which would be thus violated. Further there is a most dangerous
request for the issue of duplicate shares ; and whilst held indemnified
by Government, any Court action taken agaiust the company for
violation of the laws of the land would be at their initial expense
trouble and risk.

Govarnment have an Expert Committee now working on company
law ; and any proposal of the nature bere vistiglised could have their
attention. To the Chamber the insertion of Buchra section as is
proposed would represent a violation of commercial law and procedure
established the world over.

Whatever action is thought here necessary should not be by
amendment of the Tax Act but rather the Companies Act.

Crauss 46

This transfers the onus in payment of tax from the actual defaulter
to another person ; and could if the revision in the definition of a
“shareholder” is mot accepted make for cousiderable harassment.
Should this be made part of the law, two remedies should be also
provided to avoid injustice (1) a right of appeal and (2) tax on the
original assessment to be refunded where the ostensible or legal owner
has subsequently been re-assessed.

Crausk 47

(a) (1) (b)—The previous proposals by the Chamber calling for
caution and care in the publication of the names of tax defaulters might
please be read vide the comments under Clause 32 (0).

(b)—Tt is fundamentally wrong for an administrator to be deemed
as “an assessee in definlt’ and thus made liable to all the penalties
imposed in such circumstances —e.g. publication of name, etc.

The following words should therefore in the opinion of the
Chamber be deleted from the proposed amendment :—

“and for the purposes of this section, such executor, administrator
or other legal representative shall be deemed to be the
assessce in default and all proceedings may be taken or
continued against hinr accordingly.”

(o)—T'he right given to the I. . O. to disallow objections filed by a
person on whom notice under Section 46 (54) is served must be opposed
by the Chamber. Under the present law there is no such power ; and

the remedy in a Civil Court would be of little practical value.

20
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(e)—This appears to negative a High Court ru

amendment is considered to be gquile unnecessary as the
modes of recovery are entirely adequate. It would permit «f several
quite separate attachments being made in respeet of the same
of the assessee, with the result that no individual attachment could be
satisfied.

Crausg 48

To the idea of tax clearance certifi
opposition : to the propesal that the shipping and aircrait cwners
aud/or agents should be shouldered with definite resonsibil
enforcement of these regulaticns, the strongest opposition is voi
At every port of embarkation, whether by air or sea, Government
already have elaborate arrangements to ensurc compliance witl
various Customs, Police, Health and other regulations. Arrangements
cculd well be made to use the passenger's passport for endorsement
purposes under this proposal.

TWhilst the carrying interests represented by the Chambers would
be happy to assist in any way possible—as they do with other
regulations—no responsibility could be accepted to sce that the
certificates are in point of fact carried or are in order or are ‘n fact
genuine. Questions of legal complexities enter in determining “domi.
cile” which the carrying companies could not possitly decide. N
ﬁueslrzzgs;:;:a‘l!];: ;zs{;)z;x:i::!lxl‘x’:\”c;n the carr_i sn.hjcclin;z :he‘zu to
transfers an onus’in cﬂe;‘i\': disec‘ln e d"f“““v“’“.l’{}'

tive harge of the propesals which
can rest only on Government,

es the Chamber offer no

in legal

d,

X AUSE 49
’Fhe prior right of the territory, in which income actually accrues
or arises, to tax that income should be recognised (whether or not the
income is deemed to accrue or arise in India) by allowing a credit for
the f(\rel;ru tax ou all such income which is snbje'ct to Iudi;;x tax. V
T 1.10 Chambers telieve Government's intention is to mnnl‘ ;cliuf of
:‘\ ;ug outtszde the taxable territories : the addition of the words “and
“e‘c‘:'n L‘:l‘;;]ait( }elsn::;lpt: ac‘;rlize‘:;S\r.iiici:"::ci:n]xnble Len‘i“m.ics" \\'mi]"ﬂl
withi the tasable territosics, even thomeh oo ho o e Simend
) hough such inceme is taxed abroad
on an actual acerual basis, no relief will he allowed under the proposed

Section. The retention
ion of the w Wi . .
double taxation. ords will cause hardship and esult in

The Chamber feel that provision for T
made by suitably amending the clayse.

iel in such cases should b2
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The definition of the “rate of tax of the said country” in (iii) of the
Explanation dppears inequitable in certain circumstances, i

in the case of unilateral relief allowed in the U. K. th
ot ari t country.

only in respect of inccme which does
other hand, the reiief aliowable under the propo-cd Sectivn
India would be in respect of income actuzlly arisi
the uni'ateral relief is spread over the entire income, th
the income calculated according to the pres 1
in the U. K. wouid be reduced, a
fact have received any .relief in the U. K. In eonscquence the
admissible under the proposed Section 49D inIn’ ight be
crably less than the reilef which 1 be admissibie having
rd to the tax actualiy paid in the U. K. on such income.
T'he example below gives the position of a private limited sterling
company, having its coutrol and mavagement in the U. K.
< a resident there, but as its Indian income exceeds its U. K. income
it is also assessed as resident in India. The figures are as below :—

Profit in India ,00,000

Profit in U. K. =4,00,000

LK. IF

te of tax cu

the income

ome would

:d assessed

Taxin India on Rs. 10,00,000 @ 8§95 As, . 5,59,375
Proportionate tax in India on Rs. 4,00,000 =Rs. 2,23,750
Tax in U. K. on £ 73,000 (Rs, 10,00,000)

@9i5d.inthe £ 35,625 - (Rs. 4,75,000)

Propoitionate tax in U. K. on Rs. 6,00,000
=£ 21,375 - (Rs 2,85,000)
Unilateral relief be allowed in the U. K. of 3/4 ths. of
Rs. 2,85,000=Rs. 2,13,750 (£ 16.031/-)
U. K. rate of tax according to the proposed definition will
35,625—16,031 _ 19,594
73,000 75,001
Relief in India will now be on Rs. 4,00,000 @ 5,27 d. (4'18 annas
1 rupee)=Rs. 1,04,500 instead of at §/6 d. in the £. )

Tt will be seen that whereas the tax paid in India on the jucome
also assessed in the U. K. is Rs. 2,23,750, the relief obtainable in India is
Rs. 1,04,500, although the U. K. rate of tax (9,6 d. in the £) is lower
than the Indian rate ; and equitably, therefore, the whole of the U. K.
tax paid on such income should have been recovered in India.

The India and Burma (Income Tax Relief ) Order, 1936 ceased to
operate in 1947 and has not so far been renewed, Government might
please consider also in this amendment of the section, a provision of
relief between India and Burma from the date the Order ceased to operate.

2.7 d.

now ke
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: Crause 52
. (1).—The words “which is false or incomplete, and” (appearin
immediately after the words “Section 38”) should be deleted ‘le
tr?meudous complexity of the Bill could readily lend itself to the 'subm“c
s;)sm} of an incorrect (and therefore false) return as also one that \voulH
P‘:u:i‘s‘]‘;:;,“]g_]t‘e. Ouly a person knowingly doing so should be
) (29)—For the same reasons as given above, the words *“which is fals
or incomplete” should be deleted where they appear immediately ‘ft‘e
tl\e first reference to “Section 22”. Further, it is strongly hel:i‘ tl}n:: o
minimum penalty should be laid down : cases should not be preju‘dulel:
b‘ut shou!fl 'hc dealt with according to their individual circumstmx;es
The provision for a minimum penalty of rigorous imprisonment for.
Fhrec years should therefore be amended whilst, in addition, the
imposition of a minimum fine should not be obligatory. '

Cravss 55
(i) (a)—T'he deletion of the words “of any sach statement, return,
accon.uts, qotlll?lellls, evidence, affidavit or deposition” previously
::::lz\u;cfi i this clause and their replacement by the words “of any
atter™ s a retrograde step.  The immediate effect will be to nullify
Section 54 (1) and destroy
proceedings.

@ a
words 11m en appears .ta l{e no sound reason for the omission of the
nuection with income tax proceedings”, nor has this been

recommended by the Investigati issi
- d vestigation Commissio: vhi
clauses claim to have followed, slon el the eles 91he

‘ the confidential nature of assessment
It is urged that the old definition be retained.
—T'here

(v) (s)~This clause is catirely objection;

" 5 able since i 3 i
the disclosure of confidential inforn loc it mukes possibie

paties rendering therers mation in disputes between private
% therefore assessees open to Court proceedings in such

disputes. It g 3 rpose endal
5 oes far beyond the i
e T L A purpose of the recommendations of

() ®—=This is a most
beyond the purposes of the
clauses, offering direct encor
the subject of abuse,

highly objectionable clause, extending far
m.neudmcuts as described in the notes to the
uragement to blackmail, and could be readily

The Chamber condemn the Proposal
(v) (W)—There is it i :
- tle point in 1
data on which to act are available eitl:erl:

and urge its entire deletion.

ving this clause ; for all the
hrough income-tax certificates
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or through the publication of names of offenders in the Gazette which
should suffice to fulfil the intention of the amendment vide the notes
on the clauses. Why a Chamber of Commerce should be inserted is
not appreciated ; but since if this amendment is leftas it is, nothing
ced be treated as confidential to the various departments of Government
(or Chambers) mentioned in the sub-clause, its deletion is strongly
urged.

Crause 56

() The amendment makes it possible for this action to be taken
by any employee dismissed or otherwise ; and there can be circumstances
where the retention of the monies as also the utilisation of the fund
as a banking account would be undesirable. It is designed to meet
requests by employces acceptable to the employer ; and accordingly the
Chamber think it but right that the words “and with the previous
consent of the employer” should be inserted after the word “writing”.

Cravse 57

T'he Chamber are opposed in principle to extension of the practice
of government by regulation. It is strongly recommended that the
extra-statutory rules for approval of superannuation funds for which
Government now seek authority should be incorporated in Section 58 P.

Serious objection is noted against the new sub-section (2) of Section
58 P. T'he power sought is entirely inappropriate.  Where any rules
of a fund are repugnant to the rules for approval of funds, the action
of the Central Board should be limited to limitation or variation of the
income tax consequences of approval. Under the existing amendment
the Central Board will have power to interfere with cr destroy the
whole basis of the agreement between the employer, the fund, and
the employees. This is not only a serious intrusion into ordinary con-
tractual rights, but it is also unnecessary for carriage out of the purposes
of this part of the Act.

Crausk 58
(b) Recommendation No. 71 suggested that provision should be
made in the Act similar to Regulation 8 of the superannuation funds in
the U. K. Act and it is considered that the suggested sub-section goes
ond this recommendation which provides that where
, only income taxon the amount so repaid shall
d at the rate of one-fourth the standard

considerably bey
contributions are repaid,
be paid Dy the trustees of the fun
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rate'of income tax in force for the year. The proposed sub-section
provides that the tax must be deducted by the trustecs at a rate cqual to
one-third of the rate of Income tax and Super tax at which the employee
would have heen Jiable in respect of the previcus year. It is consi le;‘cd
that the sub-section should be amended to follow the lincs of the U. K.
provixion or alternatively it should be provided that in calculating Li\e’
employec’s rate of tax applicable to his ordinary income, the lumpium
?houlrl be deducted so that his average rate of tax will not e greatly
inflated by the addition of the lump sum. It should also he ciuiﬁud
whether the tax deducted by the trustees is intended to be the total
amount of tax payable on this lump sum or whether the individual is
stilllizble to pay further tax on it. It should also be made clear
whether Section 60(2) of the Act would apply to such payments.

CrAUSE 59

The same objections in principle noted under Clause 57 apply
here. A standard set of rules should be incorporated in the Act by
means of a Schedule. This inclusion in the Act would provide employ-
ers, Aconsidcring the formation of a fund, with knowledge of what is
required. It would eliminate interminable corrcspon(lcu& and delays
of.e\.cu. years in obtaining the Board’s approval ; and thercfore in aiso
minimising their work should he welcomed. There is the further
aspect of time and money spent in drafting rules for a fund, often
wasted hecause of non-compliance with new rules issued by lhc’Bonrd
of which the employer was cntirely unaware.

Crausr 60

mius) ni]:o::?oi“d]];Wcm of rewards, the Chamber take firm, deter-

imoral o .n’inc.i . Chl_).' chieetionable in  character, thoroughly

et P ple, 1» is aprocedure leaving no saleguards against
lackmailing of the most vicious and reprehensible character.

AUSE G1

This clause is irely i
apply all the °r;;°:’r’:"$yli:|ec<>]-:;' ent with the intention of the Bill to
3 AW against the wor. i
offenders. N G ¢ worst possible type of
Noone should have the Ppower (o offer i!‘mn]nily in caysrés of

the nature mentioned : all
. +all effort shoy i
cution of he offender, 1d be directed to a vigorous prose-
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Crause 62
T'o amend the es
of 1922 by substituting the definition of “chartercd accountant” given
in the Chartered Accountants’ Act (XXXVII of 1949). In the defini-
tjous contained in Chapter I Section 2 at (1) of the Act, it is preseribed
that a “chartered accountant” shall be a person who is a member of the
Institute of Chartered Accountants of Inciaas constituted under the
Chartered Accountants Act 1949, and who is in practice (1 () & ().
Phis definitioa is further implemented by Section 2 (2) where it is stated
that a member of the Institute shall only b2 deemed to be in practice
when hie engages himself in the practice of accountancy cither indivi-
dually or in partnersh p with chartered accountants.  In the light of
{hese three definitions, it must be assumed that an associate of the
Institute, who though registered at the Institute isa saluricd employee
of a chartered accountant or a firm of chartered accountants, is excluded
from recognition as a chartered accountant under the Chartered
Accountants Act and will equally be debarred from conducting appeals
wnder the Indian Income Tax (Amendment) Bill.  The amendment
proposed in Clause 62 will thus alter the system for representing
ssees which has worked successfully under the existing Act.

sting section 6! of the Inlian Income Tax Act

After due comparison with the Income Tax Actof 1922, the Chamber
considers this amendment an unreasonable and probably an unintended
alteration of the existing statutory position. Under Section 61 of the
cxisting Act any assessee may be represented Dbefore an appellate T'ri-
bunal or Income Tax authority by a relative, employee, lawyer, accoun-
{ant or income-tax practitioner. In the definitions attached to this clause,
accountants are entitled fo appear in appeal by reason of their qualifica~
tions, not their status. All accountants, therefore, whose credentials are
recognised under sub-section 2 (iii) of section 61 of the Act of 1922 and
rule 44 attached, are enabled to represent clients, irrespective of their
being salaried employces or being in practice. The restriction implied
in the wording of the draft clause, however, scems to constitute an unfair
rich has been treated much

di<crimination against accounting business, wh
less leniently than the other parties mentioned above, who remain almost
unaffected by the Bill excepting income tax practitioners, made the
subject of an carlier representation. It is—the CI)nll!l)Fr snxl)||{its—\‘.1.
justifiable that those best q lificd to represent assessees in taxation cases
shonld be so unuecessarily circumscribed. The amendment will certainly
result in hardship and com plications for the assessee anxious to be re-
presented before a tribunal. It will restrict his choice of representative
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and by ensuring that a senior practising accountant will have to perform
this function, will increase the fees chargeable. Furthermore, it will
compel accounting businesses to make considerable readjustments in staff
and methods while making appeal more difficult for the taxpayer, thus
defeating the object of the clause.

If, as seems probable, the point was neglected by oversight in the
drafting, the Chamber would urge that the matter is worthy of reconsi-
deration. It seems that the original provision has been dropped without
due readjustment being made. The Chamber submits that, for the
purposes of the Amendment Bill, appeal should not be restricted to
accountants in practice but that all accountants, whether or not they are
registered at the Institute, should be regarded as competent to represent
assessees if they are accountants by vocation, and their standing as such
is duly certified by their employers.

. () (iv)—Specific definition in the present Act is given to the term
“income tax practitioner”. That must remain ; for it is inconceivable
that the assessors should have rights to determine who shall represent
the case of the assessce. .

‘Seclion 61 (4) gives ample powers to control the situation ; and
\\:l)\lst the Chamber do not allege that the power of enrolment would be
vindictively used, there are no safeguards against such.

If any roll of income tax practitioners is required, it should be
\m.dcr‘thc control of the President of the Appellate Tribunal who, when
objection is taken to any party appearing before the authorities, can
authorise an investigation uunder report to and for action by the
President.

A(b) (?B)—The Chamber take it that if the issue of certificates of
TE?Z\S{(&\\.\O!I be found necessary it would not be obligatory to register
\m‘lh cach Commissioner (or whoever in this way might be finally deter-
mined as the appropriate authority) and limt' therefore a certificate
would be valid throughout India.

@ ((bc))—‘sA u::x::lj 1)r0;’isimx such as that in the proposed sub-section

believe, be o hy of Government sanction : it could, the Chamber

ieve, be challenged on the grounds of denying citizens the rights
preseribed by the Constitution.

There are quite a number of Govern-
ment servants—law quite b

yery and accountants—who
\ —who would be adversely
affected. Not only must the effects u

sidered but also the general
their need in so highly compls
the best available person.

cts upon the particular person be cot-
denial to assessces of their rights (as of
ex legislation ) to call upon the services of
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The Government servant who resigns—for whatever reason—is
most anomalously placed in a far worse position than oune who was
dismissed from Government service before 1st April 1938.

With an intention to make this measure retrospective in effect,
there can be even greater objection taken to the proposal. Whatever
Government may finally decide, it would be inequitable to enforce either
(b) or () of the proposed sub-section (3) prior to the passing of the
legislation.

To (c) of sub-section (3) the Chamber also would take exception on
grounds that any discrimination affecting a maw’s livelihood is most
undesirable.

Clause (d) can include persons committing a technical fault and
convicted on a petty charge. To lose one's means of livelihood in such
circumstances would be a particular hardship and toavoid any such
possibility the first 14 words could be replaced by ‘who has been
convicted of misconduct involving moral turpitude’.

(¢) (3) ()—Nothing in this should apply if the offence is done by
the guilty partner acting in a private capacity.

Cravse 63

(2)—T'his is but a further instauce of taking more out of the Act
and putting more into the hands of the C. B. R.; and matters of this
kind should be left entirely to the Act itself.

(b) (ii)—Read with the proposed amendment of Section 234, this
provision is fantastic.

Cravsr 65

(1))=The time limit of 90 days contained in the original section—
whereby reference shall be made by the Appellate Tribunal to the
High Court—is considered sufficient. An extension to 180 days is
unreasonable.

Proviso—Tt is not understood why discretion should be limited to
fifteen days. The words “within such period as it may specify” should
follow the word “presented”.

(6)—The words “within GO days” should be inserted between the
words “shall” and “pass such orders”. “There is uo need to leave

indefinite and unspecified when orders may be passed in such instances ;
and the assessees concerned should not be indefinitely affected.

(9)—An obligation is imposed on the assessee by sub-section 8 to
pay income tax in line with the assessment whether or not a case has

been taken to the High or Supreme Courts. To that no objection is
Lowever, there should be deleted in sub-scction

taken. In cquity,
21
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9 any right on Government’s part to withhold monies payable to the
assessee consequent upou a High Court Judgment in his favour, no
matter whether the authorities decide to appeal to the Supreme Court
or not. The money is clearly due for the law is as declared by the
High Court until ou appeal it is upset by the Supreme Court.

Were equality in treatment in such matters carefully preserved, the
Chamber think that relationships between the Department and the
public would be bettered. Proceeding therefore in a belief that this
will be an acceptable principle to Government, the Chamber further
suggest that expedition in payment be regarded as equally applicable.
Accordingly, amounts overpaid according to judgments given, should
be refundable within 60 days ; and the extent of the interest should be
for determination Ly the Court and uot by the Commissioner who in
this instance is the losing party.

Cravse 67

It is not understood what objection the Department can possibly
have against an assessce testing before a competent Court the legality
of proceedings initiated by the income tax authorities. In cases of
bad faith the assessee in equity should retain. the right to go to the
High Court as a last recourse.

The existing section is considered adequate but to safeguard the
Department, it might be subjected to the proviso that any assessment
delayed under this section should not be barred under time limitation.

CrAvEs 69

The notes on the clauses say that administrative inconvenience arises
through the making of laborious alternative calenlations. 1'he Chamber
would have thought the reverse more applicable : it seems to them very
much easier to proceed on an already known basis of calculations than
to stop and start all over again on different rates, Under-assessments
are fully covered by Section 34. A further objection is taken because
of an admitted and well known del
caleulations under the Finance Bill to result in a higher assessment,
the assessee would be deprived of his money for a very much longer
period than Government would be of theirs,

ay in obtaining refunds. Were

Crauvse 70
The purpose of this d

ensure that mistakes in matters of for.
invalidate assessment or other procedu
however, must have far reachin
matter of procedure,

is scemingly i namely to
mality and mere procedure will not
ires. Such a change in the law
{ consequences. Formalities in the
form of notices, ete. have been prescribed to
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protect Dboth the taxpayer and the Revenue and it is imperative tl'm all
the formalities be observed. Iven under tl'\e present Act the income
tax authorities have been granted extremely \vxdelpowcrs; and the only
1 check is the assessee’s rights specifically provided by law.
Crause 71

The Chamber urge that no part of the sufplus distributed t'o
policyholders, should be subject to tax in the fnsurance company's
s; and, in the case of companies assessed on the m}ere§t less.
¥ management expenses should be ailowed deduction in full.
' rst point, the Chambers feel that the bonu.scs
hat margin in the premiums which
fore be taxable. Turning to the

rea

hand:
expenses basis,
Concerning their fi
to policy holders :;pplmxi‘n‘mlet :1? th
alls into surplus and should nof ¢ i 0
;’cﬂcl:]::: 1)oiull, the Insurance Act limits the cxpcnsc? which mz;v l;]ec
jucurred by an insurance company. If a full z\llo\\,n;n:cb c.“;:ur o
granted for expeuses actually incurred, the clause sho\u} e t\ ere o
ermit of deductions to the limit of management espenses i

Insurance Act.




INDUSTRIAL
THE INDUSTRIES (DEVELOPMENT & REGULATION) ACT, 1951

Circular No. 273—1951, Calcutta, 19th November, 1851
TFrom—Bengal Chamber of Commerce. )

To—All Members of the Chamber.

M0 :—The above-mentioned Act is reproduced for the information of memb;
The Industries (Development and Regulation) Bill, 1951-. -

(AS PASSED BY PARLTAMENT.)
A

BILL

to provide for the d and

TF it enacted by Parliament as follows i—.
CHAPTER 1
PRELIMINARY

1. Short titlo, extont and commoncoment, -

(De\;elopmcnt and Regulation) Act, 1951

2 2 1951,

of certain

-(1) This Act may be called the Industries

) It ext

i es\!::;;dscm "ch whole of India except the State of Jammu

@) I ome into force on such date

votification in the Official Gazette, appoint. o the Gents
2, Declaration a )

e u,::x;‘jip:?m(nw of control by tho Union,.~It is hercby declared that

i ; i nterest that the Uni

industries specified in the First Schedule, e Onion shor

Dofinitions.~In this Act,

(@) “Advisory Council
section 5 ;

(%) “Development Council"
section 6 ;

(€) “factory"

and Kashmir,
al Government may, by

1ld take under its control the

unless the context otherwise requires, —
meas i
s the Central Advisory Council established under

means a Development Council established under
means ises, § .
of which "m“‘:;‘:c‘[\“r'cjnlscs,lutllhlmg the precincts thercof, in any part
. L i s bk .
carricd one ng process is heing carried on or is ordinatily fo
@) with theai
¢ aid of .
Were working ‘i‘c’:;: Provided that fifty or more workers are working or
N 1 01 an, .
) without the aid of power ¥ day of the preceding twelve months ; or

are worki provided that
Working or were working thercon on any g1 hundred or more workers

months and proyi
Provided furti i
manufactur Lurther that in no part of remi
(@) “industrial ‘m“'{‘;r‘:”‘zf“s is belng carried on wu‘l: the nids‘;‘;x o
" cing" ower
ndustey cartieq an 1) < 07 underlaking pertaining (0.0 scheduled
. ' one or mor " . A
including Government ; more factories by any person or authority
(¢) “*notified order
() “owner in seln

(i

any day of the preceding twelve

means g i
1 order notified in the Official Gazelte ;

tion to an ; N

¥ whioh, nhi:d:l'smnl undertaking, means the person who,

““dbllflklng, and, where he: nltimate control over the affairs of the

managing director or managins e its e entrusted to o mamger,
+ Such managey, managing director o

Ring agent,
managing agent shall he the owner of the undertaking

cemed to he
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(¢) prescribed” means prescribed by rules made under this Act ;
() “Schedule’ means a Schedule to this Act
(@) "schednled industry” meags any of the industries specified in the First
Schedule.
4—Saving. —Nothing in the Act shall apply toan industrial undertoking if the
capital invested therein docs not exceed rupees one lak.
CHAPTER II

Tug CiNTRAL ADVISORY COUNCIL AND DEVRLOPMENT CouncIrs.

5. Establishment and constitution of Central Advisory Comnell and its functions.—(7) For
i and regulation of

the purpose of advising it on matters the
scheduled industrics, the Central Govermment may, by notificd order, establisht a
Council to be called the Central Advisory Council.

(&) The Advisory Council shall consist of a Chairman and such other members,
ot excecding thirty in number, all of whom shall be appointed by the Central
Government from among persons who are in its opinion capable of representing the
interests of—

(@) owners of industrial undertaking in scheduled industries ;
(5) persons employed in industrial undertakings in scheduled industries ;
(&) consumers of goods manufactured or produced by scheduled industries ;
as in the opinion

(@) such other class of persons including primary producers
of the Central Government, ought to be represented on the Advisory
Council.

(9 The term of office of, the procedure Lo be followed in the discharge of ther
functions by, and the mamer of filling csual vacancies among members of the
Advisory Council, shail be such as may be prescribed.

() The Central Government

shall consult the Advisory Council in regard to—

(a) the making of any rules Lo be made under sub-section (3)

(b) the exercise by the Central Government of any of the powers conferred

upon it under section 16 or sub-scetion (7) of section 173

and may comsult the Advisory Council in regard to any other matter connected with
{he administration of this Act in respect of which the Central Govemument may
comsider it necessary Lo obtain the advice of the Advisory Council.
of t Councils and their functions.—(7)
alish for any scheduled industry
Lo be called a Development
2 of the Central Govern-

6. and
The Central Government may, by notified order, es
or group of scheduled industries, a body of perso
Council which shall consist of members wio in the opinion

ment are—
(a) persons capable of representing the interests of owners of industrial under-
takings in the scheduled industry or group o
(b) persons having special knowledge of matters relating to the technical or
thr aspects of the scheduled industry or group of scheduled industries ;

£ scheduled industriés ;

(©) persons capable of representing e interests of persons employed in
industrinl undertakings in the scheduled industry orgroup of scheduled

industries ;
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(d) persons ot belonging to auy of the aforesaid categories, Who are capaby
representing the interests of consumers of goods maunfactured or f oy o
by the seheduled industes or group of seheduled industrics,

(2) The mumber and the term of office of,

e s aud the procedure to be followed in

rge of their fuuctions by, and the mauner of filling casual var

s ) . L caucies aj
meubers of a Development Council shall be such as may be preseribed. o

(3) Tvery Development Council shail be, by virtue of this Act,

by such nawe as may be specified in the 7, body corporate

notified order establishing i
‘ 5 s g it and ma
and transfer property und shall by the said name sue and be sued 7 el

(4) A Development Council shall perform such functions of a kind
the second Schedule as may be assigned to it by the Central
and for whose exercise by the s
Government expedient {o
produ

specified in
Government
Development Council it appears to the Central
ent provide in order to iucrease the efficiency or
o De“ll:,;,:::ct.l:c(s:chcdl.xledv industry or group of scheduled industries for \\'Iynich
it Council is established, to

that such industry or group of industries re
such industry or group of industrics to reader su
(%) & Development C:
required to perform by o

improve or develop the service
uders to the comuntnity, or to enable
1ch service more economically,
ouncil shall also perform such other functions as it may be
t under any other provision of this Act.

(" Reports and accounts of Dovelopment Counols,

§ | —(7) & Devel i
Pprepare and trausmit to the Central Government (04 Deselopment Council shal

pepse : and the Advisory Council, annually,
. POrt setting out what has been done in the discharge of its functions during th
nencial year last completed, B "’ o
(2) The re; i
port shall include a stat
Council for that year, a omitted va s
andited, together with

1 e s accounts of the Development

! u\. be transmitted as soon as accounts therefor have been
P, @ copy of any report made by the anditors on the accounts.

ement of account sh

@ form which shall conform to the be:

show

all e in such form as may be prescribed, being

e total of s st commercial standards, and the statement shall
ation o : St

officers of the Council, ' and allowances paid during the year to members aud

() A Copy of cach

such repor
et such report ofa Development Council, or made by the

accounts i X
I ;: 5. shall be laid hefore Parliament by the Central Government,
N on of
satisfied that & ,,M‘;‘;";:’::2‘000“?:1*:-—0) The Central Government may, if itis
e unell should fnue in be i
order, dissolve that Developmons 1y o CE35¢ 10 continue in being, by wotided
(2) On the dissoluti .
of the Development “r‘:":‘“:“) “’l:?::g!:x;{x-;,,x Council under sub-section (7), the assets
s - ‘ its liabiliti i ar
9. Imposition of co: o
and collected o C:: :nf:crhc‘r:umu industrios in certatn cagos,—(7) There may be levied
produced in any such schedm‘:dp'mlpms Ofthis Act on all goods manmactured or
Central Goves  noti Austry as may be specified in this be
in the noliﬂ::‘(‘l‘“::; by notified order a duty of excise :\l];nch § o bt by'n}hz
9 er, d ifferent atcs. may p el 1348 05 My be specife
iffercat classes of goods. be specified for different goods or
Provided that 1o such rate

of the goods, nallin any

case y
exeeed two annas per cent, of the value
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y fon.—In this sub-section, the ssion “‘valuc” in relation to any
goods shall be deemed o be the wholesale cash price for which such goods of the
like kind and quality are sold or are cagable of heiug sold for delivery at the place of
manufacture and at the time of their removal therefrom, without any abatement or
deduction whatever except trade discount and the amount of duty then payable

() The cess shall be payable at such intervals, within such time and in such
manner as may be prescribed, and any rules made in this behalf may provide for the
grant of a rebate for prompt payment of the cess.

(9) The said cess may be recovered in the same manver as anarreas of land

venue.
h cm The Central Government may hand over the proceeds of the cess collected
under this section in respect of the goods manufactured or produced by any
scheduled industry or group of scheduled industiies to the Development Council
established for that industry or group of industries, and where it does so, the
Development Council shall utilise the said proceeds—
(@) to promote scientific and industrial reseatch with reference to the seheduled
industry or group of scheduled industiivs in respect of which the
Development Council is estallisbed ;
(5) to promote improvements in design n
products of such industry or group of industries ;
g ¢ technicians nnd labour in such industry or

ud quality with reference to the

(c) to provide for the training
group of industries ;

(d) to meet such expenses in tle exercise of its functions and its administrative

expenses as may be preseribed.
CHAPTER 111
REGULATION 01 SCHEDULED INDUSTRIES

10, Rogistration of existing industrial undortakings.— (1) The owner of every
industrial undertaking and the owser of any industtial underlaking for the
establishment of which effective steps have been taken, not being the Central
Government, shall, within o period of six months from the commencement of this
Act, register the undertaking in the prescribed manner.

(2) The Central Government shall also cause to be registered i the same manner
every existing industrial undertaking of which it is the owner

11, Licensing of mew industrinl wndortakings—(1) No persou or authority other
than the Central Government, shall, after the of this Act, establish
any new industrial undertaking except wnder and in accordance with a licence issued
in tbat behalf by the Central Government :

Provided that a Government other than the Central Government may, with the
previous permission of the Central Government, establish a new industrial under-
taking.

(2) A licence or permission
including, in particular, conditions as to U
miniwum standards in respect of size to be pr
ment may deem fit to impose in accordance With the rules,
scetion 80 .

12 ;n and amendment of lconc t
Go\'crnml::’cizu:mi:neﬂ cither on a reference made toitin this behalf or otherwise,

int aay person or autlority, 10 whom or to which, aticence lias Deen issued under
rection 1. haa, awithout ressouble cause, failed o establish or 10 take effective

cxisting

o under sub-scction (7) may contain such conditions
he location of the undertaking and the
ovided therein as the Central Govern-
if any, made under

o5 fn cortadn casos.~(7) If the Central
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steps to cstablish the new industrial undertaking in respect of which the licence has
been issued within the time specified therefor or within such extended time as the
Central Government may think fit to grant in any case, it may revoke the licence,

(2) Subject to any rules that may be made in this bebalf, the Central Gove

Tnment
may also vary or amend any licence issued nnder seetion 11.

Provided {hat no such power shall be exercised after effective steps have been
taken to establish the new industrinl undertaking in accordance with the leence
issued in this behalf.

13. Liconsing of substantial oxpansions of industrinl undortalkings. ~The provisions of
sections 11 and 12 shall apply in relation to the eficeting of any substantial expansion
of an industrinl undertaking as they apply in relation to the establishing of any
new industrial undertaking. ’

EBxplanation —Yor the purposes of the section “subsequential expansion” means
the expansion of an existing industrial undertaking which is of such a nature as (o
amount virtually to a new industrial undertaking, but does not include any such
expansion as is normal to the undertaking having regard to its nature and the
circumstances relating to such expansion.

4. Procoduro for tho grant of leonso or pormission. - Before granting any licence or
permission under section It or section 18, the Central Government may require
such officer or authority as it may appoint for the purpose, to make n full and
complete investigation in respect of applications received in this behalf and report
1o it the result of such investigation and in m
or authority shall follow such procedure as may be prescribed.

28, Powor to causo investigation to bo wado into sohodulod industrios or industrial
undortakings.—Where the Central Governient is of the opinion that—

(@) in respect of any scheduled industry or
undertakings—

@) there has been, or is likely to be, a substantial fall in the volume of
producticn in respect of any articles relatable to that industry or manufac-
tured or produced in the industiial undertaking or undertakings, as the

case x.ny be; I’O‘r which, baving regard to the ecconomic conditions
prevailing, there is no justification ; or

aking any such investigation, the officer

industrial undertaking or

(#) there t{ni been, or is likely Lo be, o marked deterioration in the quatity of

any ¢ i

)u) l“rucdt' o class of articles relutable to that industiy or manufactured or
produeed in the industrinl wndertaking or undertakings, us the case may
be, which could have been or can be avoided ; or

(”').f.‘:ﬁﬂ:":ff:f‘l,fr is likely (o be avise in the price of any article or class of

o  relatable tothat industey or manufactured or produced in the

industrial undertaking or wndertakings,

there is o justification ; o e cose ey bos for which

(i9) it is necessary to take any such ne
the purpose of conseryi
wilised in the industry
as the ease may e ; oy

(¥) any industrin wndertalsing
serious injury

! tion as s provided in this Chapter for
1R a1y resousces of national importance which are
or the industrinl wndertaking or undertakings,

o i being mnaged in o manner likely to cause
K¢ Lo the interests of the consumers or n substantinl

body thereof, for i
v om the articles oy y el i
or produced Uerein are or is intenden s o C TSI e
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the Central Government may make or camse to be made a full and complete
ation into the ci

umstarces of the case by such person or body of persens
as it may appoint for the purpose,

16. Powors of Contral Govornmont on complotion of invostization undor sootion 16.~=
(1) 1 after making or causing to be made any suel investigation as is referied to in
section 15 the Central Government is satisfied that action under this section is
desirable, it may issue such directions to the industrinl undertaking or under-
takin s may be appropriate in the circumstances for all or any of the
following purposes, namely :—

concerned

(a) regulnting the production of any article or class of articles by the indust
undertaking or undertakings and fixing the standards of production ;
(1) requiring the indu

rinl undertaking or nndertakings to take such steps

as the Central Government may consider neees

ary to stimulate the

development of the industry to which the undirtaking or undertalin
relates or relate ;

() prohibiting the industrinl undertaking or undert
any act or practice which might reduce i or their prod
cconomic value ;

(@) controlling the prices, or regula
of articles which have been the s

(2) Whese a case relating to industry a
is under investigation, the Central Government may issue atvny time any direction
of the mature referred to in subsestion (/) to the industrial undertaking or wnder-
{akings concerned, and any such direction sholl have effect until it is varied or
revoked by the Central Government.

17. Spocial provisions for dircot control by Central Govornmont in cortain easo:
ction 16, the Central Gover
v industeial

om resorting f

fon, capacit * o

ug the distribution, of any article or cla

)

nent

I after a direction has been iscuad in pursuance of s

1t been complied with and that

is of opinion that the dircction h
undestaking i i
mazner highly detrimental to the scheduled industry concerned or to the public
ment may by notified order, authotise for w period not

fevelopment Council or any other boidy of
ou) cither Lo take over the

respect of which the direetion has been is: managed i n

tral Gowe
excerding five years any person or a
persous (hereimafter referred o as the authorised pers
mansgement of the whole or any part of the undertaking in supersession of any
othier petson or hody of persons in chiarge thereof oF to exercise with respect to the
uch functions of control as may be provided

interest, the Ce

whole or any prt of such undertal
by that order.

(2) Where the authorised person hasheen anthorised to take over the management
of the industrial undertaking, he shall take all such steps as may be necessary Lo
take into his custody or under his contol all the property, effects and actionable
Claims to which the industrial undertaking is or appears to be entitled, and all the
claking shall be decmed o bein the

propertly and effects of the industrial un
custody of the authorised person as from the date of the notified order, )

(3) Where the authorised person has been authorised to exercise any fulltn?n-- of
control in relation to an industrial unde:taking, the undertaking shall be caried oty
in nccordance with any directions given by the nuthorised person i ..c?0|.[l.-x\tc mf‘n
the provisions of the notified order and @y person having any (unclmu-.. o "I, nn,_‘t.
ment in relation to the wndertaking or part thereof shall comply with wuy such
dircctions.

22
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(4) The authorised person shall i
a all in all cases exercise his functions i
) fhe authorised : s nctions in nc
\VIILI]Ilﬂu) instructions given to him by the Central Government, so howcvnuczd"m
shall not have any power o give (o an; ! dire der e
1 not ¥ other person any directi
o c 0 L y directions u i
hclul)‘n mcoflmslcm with the provisions of any Act or imtrumcnt(lclcnnil:::“:;“
anctions of the authority carrying on i -
; the undertak: 3 i
specifically provided by the order. R execptinso faras way be
9 - .
w,,i;) ]f[:]ll :\.uz time it appears to the Central Government on the application of ¢
of the industrial undertaking or otherwi: o e
i rwise, that the purpose of th
under this section has been fulfilly o e e
£ ed or that for any other re it
nder nf any other reason, it is not necessar;
s 0 ;o;dur :lou\d remain in force, the Central Government may by noified ordc{
el s ;. :.;lx er and on the cancellation of any such order, the management or the
, as the case may be of the i i ki i
e e ndustrial undertaking shall vest in the owner of
Au 3 is seeti
hmof‘i)i:l y orde: m:}('lc under this section shall have effect, notwithstanding anything
Iueonsi cnll therewith contained in any enactment other than this Act or innny
strument having effect by virtue of any enactment other than this Act
18, Power of o
e invnsug:\tinznr‘s(nr) o;\;mdy of poraons appointod undor soction 15 to call for assistanco
ey vk {) 12 person or body of persons appointed Lo make ny in-
etion 15 muy choose one or more persons posscssing special

knowledge of an
iy matter relating investigati i iti
e imvensmtion, € Lo the investigation Lo assist him or it in holding

(2) The persor s :
court u“dcrl’ e "Ct:ll{ods; of persons so appointed shall have all the powers of a civil
i e e Cote o 'cln_vul Procedure. 1908 (Act V of 1908), for the purpose of
: ath (which he or it is hercl i ¥
cforcing the stendante ot e OF i iereby empowered to administer) and of

nnd material objects, and the person or body

the fon of
£ persons sl
ot for s oo U r of p ns shall he decmed to be a civil
25 section 195 and XXXV C imil
Yroceduse, 1695 ey ¥ o 500 N n 195 and Chapter XXXV of the Code of Criminal
CHAPTER 1V
\ MISCELLANKOUS
9. Powers of inspeotion.~—(1) ¥
. 5 For the purpos f as inin
Working of iy industrinl wndertaking or for Ay other puspore: wonione
Act or the rules made thereunder, any : St
in this behalf shall have the right—

on or
s mentioned in this
person authorised by the Central Government

(@) 1o enter and inspect any premises ;
(t) to order cti .
porsu;;;ntllllcl):'nr:;l‘:lunournf any document, book, register or record in the
£ ver of any person havin, i
¢ 0 & the control of, or y
o Somucction with, uny industrial nadertaking ; and of erenlosedin
o examine any person havin, y
! 7t i i
i i“ﬂ“ﬁllinlulxdcrtnlgugm control of, or employed in conncction
(2) Any person autl
be deemed Lo be a public ser
Penal Code (Act XLV of 1660),

by the Central G

o under sub (7) shail
nthe meaning of section 21.0f the Indian

20, Genoral probibition of taking over manng

taldnge,—After the : :

(1 e CommenceIneat of this Act, it shuil not be competent for any Stnte
Al authority to take over the mum\gcumn\1 or cu:lr:l“yu( any

industrial undertakis e
undertaking wnder any low for the time helng § i i
any such Government or local nuthority go o g veinis b foree whicl wthorises
do,

soment or control of industrial wndes
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Cortain ndministrativo oxponsos of Development Councils to bo paid from monoys
ative expenses as relate Lo the emoluments of
ted, Dy or with the approval of

21
provided by Parliamont.—Such udminis
officers of a Development Council who are appoin
stral Government, shall be defrayed out of moneys provided by Parliament.

the Cen

22, Powor of the Central Government to issno dirootions to Dovelopmont Councils.—In
the exercise of its functions under this Act, every Development Council shall be
quided by such instructions as may be given to it by the Central Government and
such instructions may include dircctions relating to the manuer in which, and the
purpose for which, any proceeds of the cess levied under seetion 9 which may have
been handed over to it, shall be expended.

25, Question rolating fo amount of capital fnvostod in an undertaking to Do decided by
ction 4. any question arises with respect
¢ decision of the

Gentral Governmont; ~1f, for the purpose of &
{o the amount of capital invested inan industrial underlaking, th
Central Government thercon shall be final

25, Ponaltios,—(7) Whoever contravenes o attempts Lo contravene of abets the
ction (1) of scction 10 or of sub-section (1)
13, or of sub-section

contravention of, the provisions of sub-
of scetion 11, or of sub-section (7) of section 11 read with section
@) of scction 17 or of any direction issued under scetion 16, orofauy rule the
contravention of which is punishable under this section shall he punishable with
imprisonment which may extend to six months, or with fine which may extend (o
five thousand rupees, or with both, and, in this casc of a continning contravention,
with an additional fine which may extend to five hundred rupees for cvery day
tion continues after conviction for the first such

Quring which such contraven
contravention.

(2) 1f the person contravening any of the snid provisons is @ company, every
person who at the time the offence was committed was in charge of, and was
responsible Lo, the company for the conduct of the business of {he company, as well
as the Company shall e deemed to be guilty of the contravention and shall be
liable to be proceeded against and punished accordingly 3
sub-scetion shall render any such person
Act, if hic proves thal the offence was
he exegeised all due diligence to prevent

Provided that nothing contained in this
liable to any punishment provided in this
committed without his knowledge or that
the commission of such offence.

contained in sub-section (2), where an offence
and it is proved that the offence
or is attributable to any
other officer of the
1 also be deemed

(9) Notwithstanding anything
under this Act has been committed by a company
s heens committed with the consent or counivance of.
sieglect on the part of, auy director OF maunger, scereary of
company such director, manager, secretary or other officer shall | .
{0 be guilty of that offence and shall be liable to be proceeded ngainst and punished

accordingly.
Explanation —Tor the purposes of this section,—
(a) “"company'’ means any body corporate and includes a firm or other associa-

tion of individuals ; and

(b) *dircctor” in relation to  firm means & partuer in the firm,
25, Towor to dolosato—The Central Government may by notificd ux.dcl. E\irccl |Pnl
any power exercisable under Lhis Act Dy it, other than the power ’pc:tﬁcd-m sccuo‘u
be exercised in such cases and subject (o such

16and sub-scction (1) of section 17 may
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f°1‘<““?"5~_'fmw. as may be specified in the order by such officer or quthor
(Gncluding in the said expressions auy Development Council, State Gop |

officer or authority of the State Government) as may

. overnment,
- a be specified in the direction.

+  Provious sanction of Coniral Govornment for prossoutions.—
any offence punishable under scetion 24 shall he instituted ex c
sanction of the Central Government. ) e

2.

No prosceution
ptwith the p

Jurisdiction of courts.—No court inferior to thet of a presidency

a magistrate of the first class shall try mogistrate or

any offence punishable under section 24,

28, Ex in spoc “The C
W "‘:A:Ix?:!;)‘\(:;):u:ml‘cm:es. The Central Government may, if satisfied that it
et fnterest 0 (0 do, exempt any schieduled industry or any ndustria
ndertaking period as it wmay specify, from the operation, of all or any
- sions of this Act or any rules made therennder. :
20, Protection of acti {th~No sui
g o tion taken in good faith.~ No suit,
done or inte:

Jeou In prosccution or other legal
er, sha i s i
ot m; <:j|'|ll lie agaiust any person for anything which is in good faith
' ¢ doue under this Act or the rules made thereunder.
- BOwor to mako rulos.—(1) T

2 = The S0V
o Le Central Gov

Act,

oer to 5.~ ( ernment may, sublcet to the
previous publication, make rules for carrying cut the purposes of this

() In parti i i
particular, and without prejudice to the generality of the forcgoing

power, such s vi i
: "I rules suay provide for ail o any of the following matters, paniely : —
@) the consti: i i " ;
e ustitution of the Advisory Council and Development Cotncils, the
1 of office and other conditions of :
followed by and the m:
of the Advisory

service of, the proceduic to be
anner of filling casnal vacancics among, members
Council or a Development Council )

(b) the form of the statement of ’

Couneils account to be furnished by a Developuient

(¢) the intervals at whi fme wi
e i l“‘iqm.:\:‘:\d!cx:c:c, ';I.m ugmc within which, and the manner in which the
i ction 9 shall b rable ¢
permmens of e r e ¢ payable and the rebate for the prompt
@ the expenses which a Develo
of the ce

nt Council may mcet from he proceeds
which may have been handed over o it ;

s levied wndeg section 9
(@) the appointment by or wiin

h 9 .,
any officers of s Devctapmeny o0 approval of the Central Government of

e Council ;
) the facilitics to be provided by

of techniciuns gt 1S4 3 ony industrial undestaking for the tisining

(&) the collection of i

. any i i ftice

industry 5 Y information or statistics in respeet of any scheduled
() the manner in which indust

. trial rtalki : :
10 aud the levy of a fee thercfor ; undertakings may be registered under scction

(i) the procedure fo
e for i
11 or section 15, the ﬁmc‘\;;:'mm o.( issuc of liceuces and permissions under section
or frsned inctuding, oo ot i which suck licenses or permissions shall be granted
1 the holding of S\IChpm:h’[‘;m‘"r' the publication of notices calfing for applications
circumstances ; ¢ Inquiry in relation thereto as may be necessary in the

(i) the fees to be levied
vied i
ret! 1 respect of liceuces and permissions issued under this
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(%) the matters which may be taken into account in the granting or issuing of
licences and permissious, including in particular, the previous consultation by the
Central Government with the Advisory Council or any Development Council or both
in regard to the grant or issuc of any such licences or permission ;

() the procedure to be followed in making any investigation under this Act;

(m) the conditions which may be included in any licences and permissions ;

(#) the conditions on which licences and permissions may be varied or amen-
ded under scction 1%

(o) the maintenance of books, accounts and records relating to an industrial un-

dertaking ;
($) the submission of special or periodicul returus relating to an industrial under-
ving the control of, or cmployed in connection with, such under-

taking by persons ha
and the authorities, to which, such returns and

taking, and the forms in which,
reports shall be submitted ;

(g) any other matter which is to Le or may be prescribed under this Act.

(5) Any rule made under (his section may provide that a contravention thereof
shall be punishable under section 24

() ATl rules made wnder this section shall be Jaid for not less than seven dars
before Parliament as soon as possible after they are made, and shall be subject to
such modifications as Parlinment may make during the session in which they are so

laid, or the session immediately following.

31, Application of other laws not barrod. =The provisions of this Act shall be in
addition to and not, save as otherwise expressly provided in this Act, in derogation
of any other Central Act for the time being in force, relating to auy of the scheduled
industries,

2. Amondmont of Section 2, Act XIV of 1947.—In section 2 of the Industrial Dis-
putes Act, 1947 (XIV of 1947),—
() in sub-clause (i) of clanse (1), alter the words
words “or concerning any such controlled industry as may be specified in
(his behalf by the Central Government” shall be inserted ;

by a railway company” the

(8) after clause (), the following clause shall be inserted, namely i—
** means any industry the control of which by the

*(ec) *controlled industry
Central Act to be expedient in the public

Union has been declared by any
interest ;"
TIII; FIRST SCHEDULE
[See scction 2 and 3 ()]
Auy industry engaged in the mapufacture or production of auy of he following
namely :—
(1) Aircraft.
(2) Arms and ammunition.
( uding coke and other derivatives.
(4) Iromand steel
() Mathematical and s¢

(6) Motor and aviation fuel,

Coal, incl

cientific instruments.
crude oils and syntlictic oils.

erosenc,
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(7) Ships and other vessels propelled by the agency of steam, or by electricity or
other mechanical power,
(8 Sugar.
(9) Telephones, telegraph apparalus and wireless communication apparatus,
(10) Textiles made wholly or in part of cotton or jute.
(11) Automobiles, including tractors,
(12) Cement.
(13) Electric lamps and fans,
(14) Electric Motors,
(15) Heavy chemicals iucluding fertilizers.
(16) Teavs machinery used in industry including ball and roller bearing nnd gear
wheels and parts thereof, boilers and steam gencrating equipment.
(17) Locomotives and rolling stock.
(18) Machine (ools.
(19) Machinery and i for the i ission and

of electric energy,
(20) Non-ferrous metal including alloys,
(21) Paper including newsprint and paper board.
(22) Pharmacenticals and drugs,
(28) Power and Industrial alcobol,
(24) Rubber goods,
(25) Teather and Leather goods.
(26) Textiles made of wool,
(27) Vanaspati and vegetable oils,
(28)  Agricultural implements,
(29)  Batterics, dry cells and storage
(30} Bieycles, and parts thereof.
(31) Murricane Janterns,
(82) Internal combustion engines.
(83) Power-driven pumps,
(84) Radio receivers,
(85) Sewing and knitting machines,
(36) Small and hand tools.
(37)  Glass and ceramics.
—_—
THE SECOND SCHEDULE

) ) (Sce section 6 (1))
Functions whicl may be assigned to Develo,

h Dient Counc
o targets for producti .

and reviewing progress from time to time
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(2) Suggesting forms of efficiency with a view to climinating waste, obtaining
maxinum production, improving quality and reducing costs.

(3 Recommending measures for securing the fuller utilisation of the installed
capacity and for improving the working of the industry, particularly of the less

efficient units.
%) i for better
of distribution and sale of the produce of the industry which would be

and helping in the devising of

a system
satisfactory to the consumer.

(5) Promoting standardisation of products.
(6) Assisting in the distribution of controlled materials and promoting arrange-

ments for obtaining materials for the industry.

(i) Promoting or undertaking inquiry as to materials and equipment and as to
methods of i and labour inclading the discovery
and detelopment of new materials, equipment and methods and of improvements in
{hose already in use, the assessment of the advantages of different alternatives and the
conduct of experimental establishments and of tests on a commercial scale.

(8) Promoting the retraining of persons engaged or proposing cngagement in the
industry and their education in technical or artistic subjects relevant thereto,

(9) Tromoting the retraining in alternative oceupations of personiiel engaged in

or retrenched from the industry.

(10) Promoting or undertaking scientific and industrinl research, research into
matters affecting industrinl psychology and rescarch into matters relating to produc-
+ use of goods and services supplied by the industry.

tion and to the consumption o

(11) Promoting improvements and standardisation of nccounting and costing
methods and practice.

(12) Promoting ot undertaking the collection and formulation of statistics.

@13) i

tion with a view to

1 ies of izing stages and processes of produc-
encouraging the growth of allied small scale and cottage

industries,
(14) Promoting the adoption of measures for ipcreasing the productivity of Jabour,
ng safer and better working conditions and the provi-

including measures for sccuri
provement of amenitics and incentives for workers.

sion and im

(15) Advising
and conditions of employment) as to which the
Development Council Lo advise and undertaking inquirics
the Development Council so to advise, and

(16) Undertaking arrangements for making ave
obtained and for advising on malters with which
concerned in the exercise of any of their functions.

on any matters relaing to the industry (other than remuncration
Central Government may request the
for the purposc of cuabling

available to the industry information
the Development Couucils are
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The Industries Development & Control Bill.

Circular No. 202—1951 Calcutta, 3rd September 1951,
From—Bengal Chamber of Commerce.
To—All Members of the Chamber.

The Planning Commission in their first five-year plan draft
outline liave made clear their wish that Parliament should now
pass at the earliest possible opportunity a measure for the regula-
tion and control of industry. It is however not very apparent
from their report whether the Planning Commission favour the
Bill as originally drafted or the one which emerged in 1950 after
cousideration by Seclect Committee. It seems however from
enquiries which have been made that it is the latter mentioned
Bill.

2. The Chamber Committee have therefore rencwed con-
sideration of the detailed objections which were taken to the
Bill as amended by Select Committee and which were set forth
in their letter to Government of 24th March 1950 (copy
attached). This has heen done as a necessary preliminary to the
consideration which they feel will have to be devoted to the
measure in its amended form and Government, it is understood,
are at the moment redrafting certain sections of the Bill, as
it emerged from Select Committee, in order more closely to
conform to the wishes of the Planning Commission. No news is
forthcoming yet of the shape of these amendments but the
Chamber has made arrangements whereby they will be imme-

diately informed whenever the amendments in question are
published.

*Sec Volume IT of 1050, Report.
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THE INDUSTRIES DEVELOPMENT AND REGULATION BILL.

Copy of a letter dated 15th September 1951.
From—President,
Bengal Chamber of Commerce.
To— Secretary,
Ministry of Commerce and Industry,
Government of India, New Delhi.

You will recall that when the Industries (Development and
Control) Bill was originally introduced in 1949, there was very
strong opposition to it on the part of commerce and industry
generally. When the Bill was amended by the Select Committee
the opposition to the measure modified considerably and we in
Tastern India reconciled ourselves to the acceptance of it in the
form of the Industries (Development and Regulation) Bill, 1950,
subject to one or two amendments which we put forward in our
letter of the 24th March 1950.

One of the main factors which influenced our attitude was
the inclusion in the amended Bill of provision for the establish-
ment of a Central Industries Board to which would be assigned
the functions of granting and refusing licences under the Act
and of ensuring that the powers of control vested in the Central
Government would be exercised only after full investigation by
the Board. We have now heard from Elkins, who was perso-
nally invited to give evidence this week before the new Select
Committee on the Bill, that the latest proposals involve the
dropping of the Central Industries Board to which we formerly
attached so much importance. With this latest proposal we must
express strong disagreement. We would, however, be prepared
to support the suggestion which Elkins informs us was urgcd on
the Select Committee by Sir Ramaswamy Mudaliar qnd l\}msclf,
namely that the Central Advisory Council should function vis-a-vis
the Central Government in much the same way as the Afon'n'xcx‘
Central Industries Board, certainly insofar as the investigation
and control provisions of Chapter IV are concerned, except that
the actual investigation would be undertaken under the ad hoe

23
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arrangements envisaged for the purpose under the latest amend-
Tueuts. In other words, the Central Advisory Council should be
in the position of advising Government on any action contem-
plated under Chapter IV. My main purpose in writing to you
nowfa-t short notice—is to emphasise the importance \\zc utt)ach
to this in view of the proposed removal of provision fora Central
Industries Board which was the main factor responsible for m‘u’
acceptance of the 1950 Bill.

) In other respects, we agree with and support the submi-
ssions made by Elkins to the Select Committee, parlicularly as
regards the Development Councils, the need for a reduction in
the cess figure, the objections to the delegation of powers to the
State Governments, the retention of the former division of
lht? s'chcdnle of industries into two parts and retention of the
existing machinery for the control of capital issues if this
to be vested in a Central Industries Board.

is 1ot

In our letter to Government of the 24th March 1950 we
pressed that where a case was referred to the Central Industrics
Boz\rd‘for investigation, the hearings of the Board shouh\'hkc
place in p'nblic asin the case of the Tariff Board. We tllzllk
Smt smnl'ar provision should be made in respect of investiga-
ézi‘xjmcﬂarrx:;;cou(l.mu'ler the auspices of the Central Advisory
e“jogue(i o theno) ice in that c.onnec(imx that public hearings are
el in | 1\:01)?5&\ revised Clause 11 of the Bill dealing
w a;:slmg,' w lxvvcxc we do not regard them as desirable ; but
rodoa ;;uljld]ol‘ importance to public hearings under Chapter

.I trust it will be possible for the.
consideration by the Sclect Co
of the Bill is completed,

se views to be taken into
mmittee before their revised draft
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THE EMPLOYE

THE EMPLOYEES’ STATE INSURANCE (AMENDMENT) ACT 1951

(Bill No. 24 of 1951)

A Bill to amond tho Employess’ State Insurance Act, 1048,
e it enacted by Parliament as follows :-
1. Short titlo.—This Act may be called the Employees’ State Iusurance (Amend-
ment) Act, 1951,
2. Amondmont of section 1, Ack XXXIV of 1948, —In section 1 of the Employees’
State Tnsurance Act, 1948 (hereinafter referred to as the principal Act),—
(a) in sub-section (2), for the words and letter “except Part I States” the
words “'except the State of Jammu and Kashmir'" shall be substituted 3
() in sub-section (3), for the words “for different States” the words “for
different States or for different parts thereof” shall he substituted ;
for the words “witl the approval of the Central

() in sub-section (5),
“where the appropriate Govermment is a State

Government” the words

Government, with the approval of the Ceutral Government” shail be
substituted,

3. Amendmont of section 2, Act XXXIV of 1948,—1In section

(2) for Clause (2) the following Clause shall be substituted, namely i=

such period being not less than twenty-five

ix cousecutive

1 2 of the princ ipal Act—

(2) “‘benefit period’ means
but nol exceeding twenty-seven consecutive weeks or s
{ribution period, as may be specified

months corresponding to the con
in the regriations ©

Provided that in the case of the first ber
period may be specified by or under the regy

(1) for clause (7) the following clause shail bes

fit period a longer or skorter
ations ;"
stituted, namely i—

«chi period, being not less than twenty-

(5) “contribution periol” means s
five Dul not cxceeding twenty-seven consectt
entive months, as may be specified in the reguiations :
Provided that in the case of the first contribution period a longer or
ehorter period may be specified by or under the regulations & v

tive weelks or six conse-

(c) in clause (12).—
() in the definition of “'factory”
shall Le added at the end ; and

(i) for the figuzes 11984 the fis

(d) in clause (15), for the figures '
Lause (1), for the words, brackets, letter and figures

(1) of scction 8 of the Tactoies Act, 1934" the
1, 1948"" shall be substituted

, the words “or a railway running shed'

< 1948 shall Tie substituted ;
“1948"" shall be substituted ;

934" thie figures *

(c) in clause (17), in sub-c!
“clause {e) of sub-section
words and figures “‘the Faclories Ac

< paid at regular fntervals after the last day of

(f) in clause (22), for the words « :
the wage period"" the words paid at intervals not €3 ceeding two months’

hall be substituted.

5.—In scction 4 of the principal Act.
» {he words and letters *'Part A
Tiall e substituted

4. Amondment of sootion 4, Act XXFIV of 194 !
i letter “Part A States

in clause (d), for the words and N
et is in foree” s!

States and Part B States in which this
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5. Amondmont of section 8, Aok XXXIV of 1948.—Tu section 8 of the principal Actym
(@) after clause (b) the following clause shall be inserted, namely i—

*(bb) three members of the Corporation representing such three State

Governments thereon as the Central Government ma

G 5 2 by notification
in the Official Gazette, specify from time to time ;

(b) in clanse (c),—
(i) for the word “nine” the words "six"" shall be substituted ; and
(if) sub-clanse (i) shall be omitted.
6. Amondment of soction 9, Aot XXXIV of 1948, —Ix section 9 of the principal Act,

lt;.' the word, brackets and letter “clause (b)"", in both the places where they ocenr,
the words, braclets and Jetters “clause (b) or clause (bb)” shall be substituted.

.7~ Amondment of sootion 10, Act KXXIV of 1948.—In scction 10 of the principal Act,
in ‘c!:\usu (@) of sub-scction (1), for the words and letter “Part A States” the words
and letters “Part A States and Part B States in whi i isi

§ art 1 States in which this Act "
e 1 which this Act is in force" shall be

N ‘a, Amondment of section 12, Act XXXIV of 1948.—Section 12 of the principal Act
shall be rcm\mb.urm'l as sub-section (1) thereof, and after sub-section (1) as so renam-
bered, the following sub-section shall be inserted, namely :—

“(2) Where in the opinion of the Central Government any person nominated
or clected Lo represent employers, employees or the medical profession on
the Corporaticn, the standing Committce or the Medical enefit Council,
:y,:‘.‘,c.;;.z;";iol;; has ceased o represent such employers, employees or
¢ al profession, the Central Govermment may, by notificat
in the Official Gazette, declare that with effect from such date as
may be specified thercin such pe y

rson shall ceasc to be a member of the

Corporation, the Standing Committe e M Benefit Connel
3 anding Committee or i i

Cor " the S edical Be: uncil,

9. Amendment of Soction 22, Act XXXIV of 1048,—In cl.

principal Act, 5 d
pal Act, for the words *“the Corporation, the Standing Committee and the

Medical Commissioner”
er” the words ' jon o stan 1t
shiall be substitutod the Corporation and the Standing Committee”

anse (a) of section 22 of the

10 Amendmont of soctio ¢ —
) n 20, Aot XXXIV of 1048.~In Scction 26 of the principal
() in sub-scetion (2
2), the wor P S .
- (). the words and letter “Part B States” shall be omitted ;

(1) for sub-sccti, "
section (3), the following sub-section sball be substituted, namely:—

*'(3) Subject to the othier provi
regulations made in this
said Tund

'sions contained in this Acl and to any rules or
s v ib:\mll, all moneys accruing or payable to the
Pk ne g he "m,m‘.;d [, :no Hl\c Reserve Bank of India or such other
account styled 1 'y the Central Government to the credit of an
. e account of the Imployees' State Insurance Fund."
o mondment of soction 28, A XX
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12, Substitution of new soction for scction 44 in Act XXXIV of 1948.—For section 44 of
the principal Act, the following section shall be substituted, namely ;—

“44, Emplogers fo furnish returns and maintain registers in certain. cases.—
(1) Tivery principal and immediate employer shall submit to the Cor-
poration or Lo such officer of the Corporation as it may direct such
returns in such form and containing such particulars relating to persons
employed by lim or to any factory or cstablishment in respeot
of which he is the principal or immediate employer as may be specified

in regulations made in this hehalf.

(2) Where in respect of any factory or establishment the Corporation has
reason to believe that n return should have been submitted under
subescction (1) but has uot been so submitted, the Corporation may
require any person in charge of the factory o establishment to furnish
such particulars as it way consider nocessary for the purpose of enabling
Lhie Corporation to decide whether the factory or establishment is a
factory or establishment to which (his Act applies.

(3) Yivery principal and immediate employer shall maintain such registers
or records in respect of his factory ur establishment as may be required

by regulations made in this hehalf.”

15, Amendment of section 45, Act XXXIV of 1948.—In sub-section (2) of section 45 of

(e principal Act, after clause (¢) the following clauses shall be inserted, namely :—

«(d) make copies of, or take extracts from, any register, account book or other
document maintained in such factory, establishuient, office or othet pre-

mises

(¢) exercise such other powers as may be prescribed

14, Amondimont of sootion 50, Act XXXIV of 1948.—In section 50 of the principal

Act,—

() in subsscction {1), for the words “occuring” thewords “occurring or
expeeted Lo ocenr’ shall be substituted 3
¢ words “(he rate of twelve anms a day” the words

cction (2), for th
)" shall be substituted,

ity rate specified in sub-section (3

(b) in sub-t
“the d

(©) after subscetion (2), the following sub-section shail be juserted, uauiely i—

“(8) The daily rate referred to in sub-scetion (2) shall be=
woman could have claimed sickness bene-

(i) the rate at which the insured d
sess during the benefit period in Which the

fit for avy period of sicks
cenres or is expected (o occur if she had been qualified

confinment O
d, or

(o claim sickness benefit during that perio

(if) twelve annas,

whichever is greater,”
ii) of section 53 of the

£ gootion 68, Act XXXIV of 1048.—In clause (ii
and figures “Commissioner appointed under the

023 (VIII of 1020)"—the words “Tmployees”
» ghall e substituted.

16, Amondmont of
principal Act, for the words
Workmen's Compensation Act, 1
Insurance Court having jurisdiction
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16. Amendment of section 55, Act XXXIV of 1948. ~In section 55 of the principal Act,

(a) for sub-section (1) the following sub-section shall be substituted, namel
. 0 i - -
(1) Subject to the provisions of this Act, the Corporation may, cither of its
own motion or on (he application of thie person receiving the benefit,
review the payment of any disablement or dependants’ benefit = '
Provided that unless otherwise spetified in the regulations made in this
behalf every application for the review of a disablement benefit shall be
by a certificate of a duly appointed medical officer.

(1) in sub-section (2).~—

(i) for the words *'the Commissioner" the words ‘the Corporation” shall be
substituted ; and
(i) for the words “disablement benefit” the words “‘disablement or depen-
dants’ benefit” shall be substituted.
. 7. Am.end.mont of soction 56, Ack XXXIV of 1948.—In sub-section (3) of section 36,
of the principal Act, for the words *or as provided under the regulations, is in

receipt of disablement bemefit” the words “or is in reccipt of such disablement

benefit as does not disentitle him i
1 to medical benefit egulations”
e it under the regulations” shail be
18.
o p::zn?::u:c :t ;ucuon 58, Act XXXIV of 1948.—In sub-section (4) of section 58
i ct, for the words and letter *‘for a Part A State’ d
" it ‘of a
State™ shail be substituted, ' e theords ot
19. A
e ri“cr_nenlm:mc of soction 68, Act XXXIV of 1948, —In sub-section (1) of scction 68 of
principal Act, for clause (i), the following clause shall be substituted, namely':=
M) éhu difference Letween the amount of Lemefit which is paid by the
orporation t i
¢ rnlu.:\l\(m tothe said person and the amount of the benefit which
ould have been payable on the basis of the contributions which were in
fact paid by the employer ; or ;"
20. Insertion of new Chapter V-A in Act X¥X

. ¢ XIV of 1948,— In the principal Act, after
Chapter V, the following shall be inserted as Chapter V-A, namely e

CHAPTER V-A
i TRANSITORY PROVISIONS,
784 Emploer's special contrivutions. ~(1) T
chapter are in force, cvery principal
contained in this Act, pay to the C.
referred to
section (4).

or so long as the provisions of this

cmploser shall, notwithstanding anything

as the en ! speci ration a special i i
mplogers special contribution)at the rate specified under sub-

@) The em » i "
CS!D\)li.\hmculsi::::{::"s special contribution shall, in the case of a factory or
rein fora e fnuy a5ea in which the provisions of hoth Chapters IV and V
4 . e . Ny

u of the employer’s contribution payable under Chapter VI.

() The emploser's special contribution
cxceeding five per cent,
Government may,

shall consist of such ¢
of the " st of such percentage, uo
by "o“ﬁmﬁo"‘_ total AR il of the employer, and the Central
Provtted ot et in the Official Gazette, specify from time to time :
y fixing or varying X
Goverument shall give ‘Jilikcuotiﬁcmi;., R“Dl:n]yc :l;ﬁ)]l percentage the Central
ss than

two months notice of its

PHE EMPLOYEES' STATE INSURANCE (AMENDMENT) ACT, 1951 183
fntention so to doand shallin such notification specify the percentage which it
proposes to fix or, as e case may be, the extent o which the percentage alreaty
fixed is to be varied :

Provided further that the emploge:'s epacial contribution in the case of factorics
or establishments situate in apy arca i which (he provisions of toth Chapiers IV
and V are in force shall be fixed at a rate higher than thal in the case of factories or
establishments situate in any arcain which the provisions of the said Chapters are
not in force.

(1) The employer’s special contsibution shall fall due as soon as the Tiability of
{he employer to pay wages accrues, but may be paid to the Corporation atsuch
intervals, within such time and in such manner as the Central Government may, by
otification in the Official Gazette, specify and any such nolification may provide
for the grant of a rebate for prompt payment of such contribution.

section means the total wages which have

Explanation,—The wage bill" in this
acerued due to employces in a factory cr establishment in respect of sach wage
periods as may be specified for the purposes of this section by the Central Govern-
ment by notificaticn in the Official Gazette.

73D, Special tribunals for decision of disputes or questions under this Chapter
where there is no Eniployces Insurance Court,—(1) If any question or dispute
arises in respect of the employer’s special contribution payable or recoverable under
{his Chapter and there is no Lmployees Insurance Court having jurisdiction to try
such question or dispute, the question or dispute shall be decided by such authority
as the Central Government may specify in this behalf,

(2) The provisicns of sub-section (1) of section 76, sections 77 to 79 and 81 shall,
50 far as may be, apply in relation to a pioceeding before an authority specified under
sulescction (1) as they apply in relation to a proceeding before an Jmployees'
Insuiance Court,

73C. Benefits under Chapler V to depend upon cmployee’s contrivution. ='The
pasment of the employec’s contribution for any week in accordance with the
provisions of Cliapter IV inany arca where all the provisions of that Chapter are
in force shall for the purpose of Chapter Y, have cffect as if the contributions payable
under Chapter 1V in zespect of that employec. for that week has been paid, and shall
accordingly entitle the employee as an insured person to the benefits specified i
Chapter \ if he is otherwise entitled thereto.

Explanation.—In the case of an excmipted cmployee, the employee's contribution
shall be deemed to have been paid foraweek if the Corporation is satisfied that
during that week the employer’s contribution under Chapter IV would have been
payable in respect of him but for the provisions of this Chapter.

73D. Hode of recovery of employer's shecial contribution.—The cmployer’s
special contribution payable under this Chapter may be recovered as if it were an

arrear of land revenue.

73B. Dower to call for additional informatizi or return —Without prejudice to
the othier provisions contained in this Act, the Corporation may, for the purposc of
determining whether the employer’s pecial contribution is payable under this
Chapter or for determining the amount thereof by genesal or special order, require
wuy principal or inmediate cmployer of any other person o furnish suchy information
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or returns to such anthority, in such form and withi i y i
or retums to 5. rm and within such time as may be specified

73F.  Power to exempt fo be cxercised by Central Government alonc in respect
employer's special contributions.~Nolwithstanding anything contained in this A 01/
the Central Government may, having regard to the size or location of, or the ml:‘
of the industry carried on in, any factory establishment or class of factorics ;e
establishments, exempt the factory or cstablishment or class of factories or cs\:\hlish‘»
ments from the payment of the employer’s special contribution under this Chapter
and nothing contained in sections 87 to 91 inclusive shall be deexcd to authorise an
State Government to grant any such exempticn. "
 73G. Application of certain provisions of this Act to employer's special contribu-
tion.—Save as otherwise expressly provided in this Chapier, the provisions of
Chapter 1V, section 72 and Chapter VL and any rules and regulations made under
this Act shall, so far s may be, apply in relation to the payment or recovery of
cemployer's special contributions, the penalties specified in connection therewith and
all other matters incidental thereto as they wonld have applied in relation to an
employer’s contribution if this Chapter were not in force and the employer's contri
bution had been payable under this Act, »

73H.  Power fo remove difficulties.~(1) 1f any difficully arises in giving cffect to
the provisions of this Chapter, the Central Government may, by order notified in the
Official Gazelte, make such provision or give such direction as appear to it tobs
necessary for the removal of the difficulty.
. () Ay order made under this scction shall have effect notwithstanding anything
inconsistent therewith in any rules or regulations made under this Act,
“ nﬁ’omgrlmcl,:j’::i C]I;n[rlu' V-A.~The Cvcx.ux:ﬂ Go\'.cmmcm may, by notification
in the Ofcial Gazetic, dircct (hat the provisions of this Chapter shall cease to have

uch date as may be specified in the notification, not being a date carlier

than three months from date of the notification :— )

Provided that on the provisions of thi

Prc t s Chapter so ceasing to have cffect the
Srowsnon?s.n( section G of the General Clauses Act, 1597 (X of 1897), shall apply as if
he provisions of this Chapter hiad then heen repealed by a Central Act *
21, 5,

e p:inc/;mrimm of soction 75, Act XXXIV of 1948, - In sub-scction (1) of scction 75 of
rineipal Act, after clause (¢) the following clause sholl be inserted, namely i—

(ee) any dircction issued by the Corporation under section 55 on a review of

any payment of disablement or dependants’ benefits ;

22, Amendr
of the Dl’il!\:ip'\lm:\m|“ !‘muon 86, /}cz XXXIV of 1948.~T'o sub-scction (1) of scction 83
be authorised § U°_' the words “or of such other officer of the Corporation as may
in this behalf by the Central Government"” shall be added at the end.

23, Amendment
pet, it ‘mdsoxrsucuofn 94, Aot XXXIV of 1048, ~In scction 94 of the principal
inserted, lating to insolvency in force in a Part B State’ shall be

26 Insertfon of mow soction 94A i Aot

principal Act, the following seopiur 't XXXIV of 1948.—After section 94 of the

00 Bt sball be inserted, namely i—
ciation of potwsrs,—
‘wado by the Lé;;::\v‘so “The Corporation, and, subject to any regulations
that all o sy op er Imx:vm this behalf, the Standing Committee may direct

15 and functions which miay be exercised or per-
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formed by e Corporation or the Standing Committee, s the case may be,
may, in relation to such matters and subject to such conditions, if any,
as may be specified, be also exerciscable by any officer or authority subordi-
nate to the Corporation.”
25. Amondmont of sootion 97, Act XEXIV of 1948.—In sub-section (2) of scction 97
of the principal Act,—

(a) for clause (xix) the following clause shall be substituted, namely i—

{hie returns to be submitted and the registers or records Lo be main=
tained Dby the principal and immediate employers, the forms of such re-
Lurns, registers or records, and the times at which such returns should
be submitted and the particulars which such returns, registers and re-

cords should contain ;"'

(1) for clause (xxi) the following clause shall be substituted, namely i—

discipline, superan-

fxxi) the method of recruitment, pay and
auation benefits and other conditions of the service of the officers and

and servants of the Corporation other than the Principal Officers ; ** 5

(¢) after sub-scetion (2) the following sulrsection shall be inserted. namely i—
“(23) “The condition of previous publication shall not apply to any regulations
of the nature specified in clause (xxi) of sub-scetion (2"

26. Omission of soction 98, Act XXXIV of 1048.—Scction 98 of the principal Act
shall be omitted
27. Tnsortion of new soction 100 fn Act KXXIV of 1048.—After scetion 99 of Lhe prin-
cipa) Act, the following section shall be inserted namely i—
100, Repeals and savings.—If, immediately before the day on which (his Act
conies into force in a Part B State, there is in force in that: State any Jaw
corresponding Lo this Act, that lnw shall, on such day, stand repealed ¢

Provided that the repeal shall not aflect —
(#) the previous operations of any such law, o
(b) any penalty, forfciture or punishment incurred in respect of avy offence
committed against, any such law, or
(c) any investigation or remedy in respect of any such penalty, forfeiture or
punishment ;
and any such investigation, legal procceding or remedy may be iustituted,
continued or enforced and any such pemalty, forfeiture or punishment
may be imposed, s if this Act had not been passed :

Provided further that subject to the preceding proviso anything done or any
action taken under any such law shall be deemed to have been done or
{aken under (e corresponding provision of this Act and shall continue in
force necordingly unless and until superseded by anything done or any

nction taken under this Act.”
25, Amendmont of Sehodulo T, Act XXXIV of 1948.—In Schiedule 1 to the principal

Act, for paragraph 2 the following puragraph shall be substituted, numely =

‘2. The average duily wages shall be -

(@) in respect of an cmployee whose wage period s day, the amount of

divided by the number of days worked in

wages carned dusing the Week
that week ;
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(b) in respect of any cmployee cmployed on the basis of any other wage
period, the amount of wages carned in that wage period in which the
contribution falls due divided by the uumber of days worked in such wage
period 3

(c) in respect of an employec employed on auy other basis, the amount
caleulated on the basis of wages carncd for the day onwhich the
contribution falls = or on such other day asmay bespecified in the
regulations in this behalf.

E: jon I.=Subj i
'z/:‘lmmhou I.=Subject to any regulation made in this behalf, the term “days
worked" means the number of days on which the employee worked for wages.

B . wne . . . )

" ﬂm:’it}:ltm‘:"; u; Where any night shift continues beyond mid-night, the period
ht shift after miduight shall be counted for reckoni i
kot it afe i ¢ reckoning the days worked as
“rmf‘;\*[;lmmlinu. I11.—Txcept as provided by regulations, wages, pay, salarics or
oy nces paid in respect of any period of leave or holidays otlier than the weekly
holidays shall not be taken into account in caleuluting wages.

*planation IV.—''wage period” meaus the period in respect of which wazes

are ordinarily payable whether in
are o1 ya terms of he contra 8 1
mptied, or ot ntract of employment, express or

29. Amendmont of Sehodule 11, Act XXXIV of ~In Schedule 11, to the
3 A
, of 1948.—In L h

() in paragraph 2,—
(i) after the word and figures “section 48" the words *plus the number of

any other yeeks in that contribution period for which contributions
were paid in respeet of the person’ shall be inserted ;

(i) In Example 3, for the words “benefit year” the words

“‘benefit period”
shall be substituted ; " '

(b) in paragraph 3, for the words "provided that’

N the following words shall
be substituted, namely : - o

"rm{m{cd that where no contribution was paid in respect of the employee
;:;’c';’fh:: ‘b‘:;f?‘:d period of fifty-two weeks the disablement and
Dot e “m“"cll shall be an amount cquivalent to one-fifty-second

ily wages caleulated in accordance with section 5 of the

forkman’ .
::‘::Lmun s Compensation Act, 1923 (VIII of 1923), and provided further

(c) in paragraph 4, in the second DProviso Lo sub-paragraph (ii)

(i) for the words “legitimate children
adopted son” ehall be substituted ;

" the words “legitimate children or

(i) for the words “excecds the full raer

PN the words

ceeds at any time the

shall be substituted ; ang

(i) for the word “reduced" the worg -
() in paragraph 5

the \v’zrt::x:u::'?rc::‘:::""]:, nd figures " Commiissioner appointed under

s Compensation Act, 1923 tne words “E * Insue

rance Courl having jurisdiction” shyli o auhsx‘:\x:»l::lds peree iy

altered’ shall be substituted ;
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STATEMENT OF OBJECTS AND REASONS

The Employees' State Insurance Act, 1948, was passed by the Dominion
Legislature in April 1948, It provides for certain henefits to industrial employees in
case of sickness, maternily and employment injury. The Act permits the implementa-
tion of thie scheme by stages.

2. Itwas intended that the scheme should be implemented in the first instance
in Delhi and Kanpur, but regional implementation of euch schemes is always
“The principal difficultics are the rise

of the competitive capacity of indus-

attended with certain practical difficult
in the cost of and the dimi

{rics located in those regions, The main objections of employers centred round the
former difficulty and those of the Ultar Pradesh Goverument emphasised the latter,
The Central Government Lave considerd those objections and are anxious 1o avoid
any competitive handicap to auy region. This may be best achicved by an equitalle
gistribution of the cmployer's even where i ion s cffected
only in certain arcas, among the employex's i the whole country—employers in
regions where the scheme is implemented paying slightly higher contributions. This
\will minimise the contribution leviable from the employers and spread the incidence
of the cost of the scheme cquitably. This Bill is primsrily intended to achieve this

object.

3. Advantage has been taken of this opportunity to effect some other amend-
ments to the Act which have been found uecessary for rectifying certain defects
and removing certain lncunac i the Act. The reasons for the amendments are,
however necessars, given in the Notes on Clauses attached to this Bill,

Npw DELut ; JAGJIVAN RAM.

The 13th March, 1951,
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Employees’ State Insurance (Amendment) Act 1951,

Letter No.—2610, Calcutta 4th April 1951.
From—Bengal Chamber of Commerce,
To—The Secretary,
Government of India,
Ministry of Labour, New Delhi.

. Tam directed to address you onthe subject of the Bill
ef crreq to above on behalf of the Industrial interests counected
with this Chamber.

2. .T'he interests mentioned are gravely concerned over
the provisions of Chapter 5A which it is proposed to add to the
E:x{ployees' State Insurance Act. From the Statement of
Ob?ects and Reasons attached to the Bill, read with the reports
}\’luch have appeared in the Press from time to time recently,
1F appears that it is Government’s intention to utilise the prov’i-
sions of this new chapter to make alevy on all employers
Eof'ered h?y the Act o of their total wage bill, the intention

cing to remove the disadvantages which would be suffered by
e-mployer-sm Kanpur and Delhi because of the proposed introduc-
fmn of pilot schemes under the Act in these areas. While the
industrial interests connected with the Chamber have every
s)rmpnlhy with the industrialists in the areas mentioned, they
:C\::]s?dlzj(i stroAngly opposed to fuch a proposal, which they

is not only completely inequitable but will also prove

to be a very serious burden upon stry thro
5 1 indust 1 ghout the

3. B

other m::‘;eptf:zo‘sl?l 1?1 fact me:u‘ls that employers in areas
considerable sums of 1uhoned are being asked to contribute very
shape of a return for s “c‘])“ey “‘1}1101'!0: anything whatever in the
bution if o be imlmsC\-(‘ h contributions. In addition, this contri-
ture which they lmvc( lnp““ them over and above the expendi-
own existing medicala r:“_d},, to bear in connection with their
maternity benefit, g1 E“”Cles, workmen’s compensation, and

» allof which are supposed to he covered by
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the Act. Such a proposal is not only contrary to all principles
of insurance, on which the Act is supposed to be based, but is
also obviously most unfair because no return whatever will bz
granted in exchange for the contributions.

4. Secoudly, this additional expenditure comes ata time
when industry generally is ill-prepared to meet it In addition
to the many difficulties which industry has had to face in recent
years it is clear that at this time much extra finance will be
required to meet the greatly increased cost of raw materials
due to present world conditions and the recent trade agreement
with Pakistan. It may therefore be impossible for industrialists
to meet this extra levy.

5. Tor these reasous the Chamber would urge that the Bill
should mot be proceeded with and that if no cquitable
colution can be found for the difficulties faced by industrialists
in Delhi and Kanpur then the proposed introduction of pilot
schemes in these areas should be postponed indefinitely. If,
however, Government are unable toaccept this point of view,
then the Chamber would press most strongly for provision to be
made in the Bill that employers are permitted to deduct from
the special levy referred to the costs of running their existing
medical schemes, the payment of workmen's compensation and
maternity benefits. It is felt that such an arrangement is
completely justified in view of the Provisions of the Act itself.

6. The Chamber trust that these views will receive the
most serious attention of Government.
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EMPLOYEES' STATE INSURANCE ACT, 1948 (AS
AMENDED IN 1951),

MINISTRY OF LAW

Circular No. 268-—1951 Calcutta, 15th November 1951,
From—Bengal Chamber of Commerce.
To—All Mentbers of the Chamber.

Muyo:—The undernoted Act as amended by the Employees’ State

f::‘:rl;xel;:e (Amendment) Act, 1951 is published for the information of
GOVERNMENT OF INDIA
The Employees’ State Insurance Act, 1948,
Acr No. XXXIV ox 1948,
{as amended by No. LIII of 1957)

An Act to i 3 i
‘muﬁlmvwda {p., certain benefits to employees in case of sickness maternity and
oyment injury’ and to make provision for certain other matters in
_ relation thereto,
4s it s expedi i
o mmrx“i: mlmd.eu: to provide for certain henefits to employces in case of.
ckness, ma ¢ and employment injury k s i
nttens 1 et e ploynient injury and to make provision for certain other
Tt is hereby enacted as follows :
CHAPIER I
PRELIMINARY
Short title, oxtent, comm
), oxtont, encement and application.— i
EmplTyccs' State Insurance Act, 1948 T ety el the
(2) Tt extends to * e of Tudi
@ Teton cwtﬂue ;he w;xole of India except the State of Jammu and Kashmir.
g b come. uu; oree on such dute or dates as the Central Government
e &;ﬂ‘c,‘“:;‘ ue.omcuﬂ Gazette, appoint, and different dates may be
ent provisions i i g
e of this Act and for different States, or for different
(4) It shall apply, i
apply, in the first inst
) instance, to all (factories includi i
'beloz\’gyi\'g to the Government) other than scasonal hclo'r":cw"e” e fetoke
- ) The appropriate Government~ may altation
here the appropriate Government is a State
Central Government after givi on
notification in the -official Gaz
to any other cotablishment
agricultural or otherwise.
2. Dofinitions.—In thi
—Tn this
context,— e
(1) “appropriate G.
overtment’ means, i
control of the Central Government or rajia it e
or oilfield, he Central Government, and in nz‘ﬂdmmmmﬁon A
9 “henctit peiod e sy 7 other eases, the State Government ;
exceeding twenty-seven consecntive NT"'MHH
Lwent i ve weeks or i
to the contribution period, a5 may he spccineﬂr‘m ¥
tion period, as may 1 in

Wiy

1

consultation with the Corporation and
ing six mm“hg’j‘”"ff“mmft. \'viuu Ll.xc approval of the
otte, extond 11, no A'CQ. of its m(?nhon of so doing by
or class of cstn e of his Act or any of them

industrial, il

 unfe ; .
#8 there in anything repugnant in the subject o

not less than twenty-five but not
onsceutive months corresponding
the regulations :

doption of Laws 0;1@1' 1950, R

EMPLOVEES' STATE INSURANCE ACT, 1948 (a8 AMENDED IN 1951) 191

Provided that in the case of thie first benefit period a Tonger or shorter period may
be specified by or under the regulations

(9) “confinement” means labour resulting in the issuc of a fiving ehild, or labour
after twenty-sis weeks of pregnancy resulting in the issue of a child whether alive
or dead ;

(4) “contribution” means the sum of moncy payable to the Corporation by the
principal employer in respect of an empioyee and includes any amount puyable by
or on behalf of the employee in accordance with the provisions of this Act ;
 but

(6) *contribution period” means such period, being not Tess than twenty-Av
ay be

ot exceeding twenty-seven consccutive weeks or six conseculive months, as m
specified in the regulations ;

Provided that in the case of the first contribution period a fonger or shorter
period may be specified by or under the regulations ;.

(6) “*Corporation’ means the Lmployees' State Insurance Corporation set up
under this Act ;

(#) “auly appointed” means appointed in accordance with the provi
Act or with the rules or regulations made thereunder ;

isions of this

(§) “employment injury” means a personal injury toan employee caused by
sccident or on occupational disease arising out of and in the course of his employment
ina factory of cstablishment to which this Act applies, which injury of occupational
disense would entitle such employee to compensation under the Workmen's
Compensation Act, 1923 (VILT of 1928), if be were a workman within the meaving of
the said Act :

s any person cmployed for wages in ox in conneetion with

(9) “employee’ mean:
s Act applies and—

{he work of factory or cstablishnient to which t
pal employer on any work of, of
1 with the work of, tlic factory of
by the employee in the factory

(i) Who is directly employed Dy the prinei
iucidental or preliminary to, or conmected
establishment, whether such work s done
or cstablishiment or elsewhere ; of

(i) who is employed by or (hrough an immediate employer on the premises of

the factory or cstablishment or under the supervision of e principal
+ work which is otdinarily part of the work of the

cmployer ot Lis agent o 3 ]
sary o the work carried on fu

Sactory or establishment o which is prefimin
of incidental to the purpose of the factory or establishment ; o
o Lire Lo the principal employer

(i) whose services are temporarily fent or let
liose services ar¢ SO leut or let on

Dby the person with whom the person v

Jsire has cntered into a contract of serviee ;

but does not include—
(a) any member of the Indian naval, military or air forees ; or
(b) any person employed on remuneration which in thie aggregate exceeds
four hundred rupees a montht;

+ means v employee who is not liable under s Act

(10) “'exempted employee

to pay the employee's coutribution ;
ninor legitimate and adopted children

17) “*family’’ means the spousc and . .
o 7 jiere the insured persou is a male, his

dependent wpon the insured person and Wi
dependent parents ;

IR

i
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(12) “factory” means any premises including the precincts thercof whercon
tients or more persons are working or were working on any day of the preceding
twelve months, and in any part of which a manufacturing process is Deing carried on
Trilh the aid of power or is ordinarily so carried on but does not include a mine sub-
]cc';lto the operation of the Indian Mines Act, 1928 (IV of 1923), ora railway running
shed.

“'seasonal factory" means a factory which is exclusively engaged in onc or more
of the following manufacturing processes, namely, cotlon giuning, cotton
pressing, ication of , the

ute
2 of coffee, indigo, Tac, rubber,
sugar (including gur) or tea or any manufactusing process which is incidental (o of
connected with any of the aforesaid processes ;

“The expressions ‘manufacturing process” and *‘power’ shall have the meanings
respectively assigned to them in the Factorics Act, 1945 (XXV of 194) :

_ (13) "immediate employer”, in relation to employees employed by or throngh
him. means a pesson who has undertaken tie exceution, on the premises of o factory
oran establishment to which this Act applies or under the supervision of the
principal employer or his agent, of (he whole or any part of any work which is
ordinarily part of the work of the factory or establishment of the principal employer
oris preliminary to the work carried on in, or incidental to the purpose of, any such
factory or establishment, and includes a person by whom the services of an employee
who has entered into a contract of service with him are temporasily lent or let on hire
to the principal employer ;

(74) “insured person’ means a person who is or was an employee in respect of
whom contributions are or were payable under this Act and who is, by reason thercof
entitled to any of the bencfits provided by this Act

 (19) Moccupier” of the factory shall have the meaning nssigned to it in the
Factories Act, 1949 (XXV of 1949) ;
(76) *"prescribed” means preseribed by rules made under this Act :

(77) “'principal employer” means—

xm“(i) Dg.nstlz?lcn::x;e:\.e owner or oceupier of the factory and includes the managing

K wner or occupier, the legal representative of a deceased owner of
occupier, and where a person las Leen named as the manager of the factory under
the Factosies Act 1948, the person so named ; )

(#) in any establishment under the control of any department of any Gouvern-

.::n: :;: India, the authority appointed by such Government in this behalf or where
authority is so appointed, the head of the Department ;

(##) in any other i
any person il i
and control of the establishment ; for the
(18) “reguiation” means a regutation made by the Corporation ;
(19) “'schiedule” means a schedule to this Acy ; ’
(20) **sickness" ;

means a condition whi i
8! s medi
dance and necessitat 1 requires medieal treatment and atten-

o8 abstention from work on medica grounds ;
21) “*temporary dis " .
( porary disablement” means a condition resulting from an employment

injury which requires medical treatment and senders an
e ekl trntaen an enmployce, as a result of such

:W
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(22) *wage" means all remuneration paid or payable in cash to an employee, if
the terms of the contract of employment, express or implied, were fulfilled and
includes other additional remuneration, if any, paid at intervals not exceeding two
months, but does not include—

(a) any contribution paid by the emploger to auy peusion fund or provident fund,
or under this Act.

(b) any travelling allowance or the value of any travelling concession ;

(¢) any sum paid to the person employed to defray special expenses entailed on
him by the nature of his employment ; or

(d) any gratuity payable on discharge ;

(23) “week" means a period of seven days commencing at midnight or Saturday
night ;
ing agent”, “occupational disease’,
nature and *'total
assigned to them in the

(24) the expressions ‘‘dependent”, “‘mana
“partial di " where the di is of a
disablement” shall have respectively the meanings
Workmen's Compensation Act, 1923 (VII1 of 1923),

CHAPTER 1L

CORPORATION, STANDING COMMITIEE AND MyDICAL BENREIT Counctr.

3. Establishmont of Employoes’ State Insuranco Corporation.—(7) With ecffect from
such date as the Central Government may by notification in the official Gazette,
appoint in this behalf, there shall be established for the administration of the scheme
of Tmployees' State Insurance in accordance with the provisions of this Acta
Corporation to be known as the Employces’ State Insurance Corporation,

(2) The Corporation shali be a body corporate the name of Employees! State
Insurance Corporation having perpetual succession and o common seal and shall by
the said name sue and be sued.

4. of
members, namely .—

(@) thie Minister for Labour in the Central Government, ex-oficio
ex-officio, ns Vice-

—The Corporation shall consist of the following

, as Chairman §

(b) the Minister for Health in the Central Government,

Chiairman ;
Jien five persons to be nominated by the Central Government o
‘entral Government ;

(¢) wot more f
ehom at least three shall be officials of the C:
of the Part A States and Part B States in

(d) one person cach representing each
be nominated by the State Government

which this Act is in force, to
concerned ;
(c) one person to be nominated by the Central Government to represent the

Part C States ;
() five persons representing employers {o be nominated by the Central Govgrl.;
ment in copsultation with such organisations of employers as may

recoguised for the purpose by the Central Government ;
sinated by the Central

employees to Le 1o
ions of employees as may

organisat
tral Government ;

(¢) five persons representing
Government in consultation with such
be recognised for the purpose by the Cen

25
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(1) two persons representing the medical profession to De nominated by th
g § . . . ¥ '

i Central Government in consultation with such organisation of medicat
cal

Practioniers as may be recognised for the pu:
rpose by the Central Goy
ment ; and Govern:

(6) o persons to be elected by the Parliament.

o Term of offlco of mombers of tho Corporation—(1) Save as otherwise expressly
provided in this Act, term of oflice of members of the Corporation, other than the
cx-officio members and members referred to in clauses (c), (d) and (c) of section 4, shalf

Pc four years commencing from the date on which their nomination or election
is notified.

Provided that a member of the Corporation shall, notwithstanding the expiry of
the said period of four years, continue Lo hiold office until the momination or clection
of his successor is notified,

(2) “The members of the Corporation referred to in clauses (c), (@) and (c) of section
4 shall hold office during the pleasure of the Government nominating them,

6. Eligibility for renomination or re-eloction— An outgoing member of the Corpo-
ration, the Standing Committee, or the Medical Benefit Council shalf be cligible for
re-nomination or re-clection as the case may be,

. 7. Authentication of orders, decision, ote.—All orders and decisions of the Corpora-
tion shall be authenticated by the signature of the Chairman or some other member
authorised by the Corporation in this behalf and all other instruments issued by the
Corporation shall be authenticated by the signature of such memiber or officer of the
Corporation as may be authorised by it.

5. tution of Standing C too.—A Standing C ittee of the Corporation
#hall be constituted from among its members, cousisting of—

(a) a Chairman, nominated by the Central Government ;

(8) three members of the Corporation, beiug officials of the Central Govern-
ment, nominated by that Government,

(b0) three members of the Corporation representing such tlrce State Gover-
ments thercon ap the Central Govermment may, by motification in the
Official Gazette, specify from time to time ;

(€) six members clected by the Corporation as follows :—

() two members from among the members of the Corporation representing
employers ;

(#) two members from among the members of the Corporation representing
employecs ;

(#i) one member from among the members of the Corporation representing
the medical profession ; and

(#%) one member from amony;

the members of i
e meniber the Corporation elected Dy the

9. Term of ofico of mombers of Standing Committoe,
provided in this Act, the term of office of & member of (e Standing Committee, other

than a member referred Lo in clause (a) o
T elause (b) or clau ¢ 11
be two years from the date on which his election is)xuo\ir.x;r-e (o0 of section 8 £

~(7) Save as othierwise expiessly
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Provided that a member of the Standing Committee shall, notwithstanding the
expiry of the said period of two years, contiuue to hold office until the election of his
successor is notified :

Provided further (hat a member of the Standing Committee shall cease to hold
office wlien lie ceases to be a member of the Corporation,

(2) A member of the Standing Committce referred to in clause (a) or clause (b) or
clause (bb) of section § shall liold office during the pleasure of the Central Government,

10. Medical Bonofib Council.—(7) “Llic Central Government shall constitute a Medi-
cal Tenefit Council consisting of—

(a) the Director General, TTealth Services, ex-oficio, as Chairman ;

(b) a Deputy Director General, 1Tealth Services, to be nominated by the Central
Government ;

(c) the Medical Commissioner of the Corporation, ¢x-0 fficio ;

ates and Part B States

(d) one member cach representing each of the Part A St
ate Government

in which this Act s in force, to be uominated Dy the S

concerned ;
() three members representing employers to be nominat
in fon with such organisations of emp
e recognised for the purpose by the Centrai Government ;

ed by the Central
s may

by the Central
oL as may
and

() three members representing cmployces to be nominated
Government in fon with such organisations of
be recognised for the purpose by the Central Government §
(¢) three members, of whom not less tian one shall be a woman, rcpmscuthr;{
{lic medical profession, to be nominated by the Central Government in
with such isations of medical practi s may be
recognised for the purpose by the Central Government.
s Act, the term of office of n
member referred to in any of the
he date on which his

(2) Save as otherwise expressly provided in thi
member of the Medical Benefit Council, other than a ¢
clauses (a) to (d) of sub-scetion (7), shinll he four years from U
nomination is notified.

(3) A member of the Medical Benefit Council referred
of sub-scction (7) shall liold office during thie pleasure of
i,

1 to in the clause (o) and (d)
(e Government nominating

fon, the Standing Coms
e in writing to the
¢ of the resigna-

11 Rosignation of memborship.—A member of the Corporat !
mittee or the Medical Benefit Conncil may resign his office by “:m:.c
Central Government and his seat shall fail vacant o the accepld
tion by that Government, |

ol i ¥

12, Cassation of momborship.—(7) A mentber of the Corporation, ‘;‘fhfi“x::a“ ‘;

2. Cosso . .
Committee, or the Medical Eencfit Council shall cen:e to be a member y
i ive ings thereof |
he fuils (o atlend Lhrec conseeutive mectings )
ominated or

(2) Where in the opinion of the Central Government any person “(III::““Corpom

. o ic 13 -
clected (o represent employers, employees ot the medical p\:)fc;s:\:; ZN o Compere
i ’ " \ Aedicat Benefit Couneil, s s
tion, the Standing Committee or thie Medical o e Cone

y loyees or the metdical |
e 10 epresent such enDINEE CI Tt Gaaete destve it it efet

tral Government may, by notificat
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from such date as may be specified therein such person shall cease to be a me nber
of the Corporation, the Standing Committee or the Medical Benefit Council, as
ae the case may be, e

o Pr_ovideﬂ that the Corporation, the Standing Comumittee or the Medical Begefit
Council, as the case may be, may, subject to rules made by the Central Government
in this behalf, restore him to membership.

13. Disqualification—A person shall be disqualified for being chosen as or for

being a member of the Corporatio anding Committee or the Medical B
poration, the S 1 mimi Medi
a g e Medical Benefit

(a) if Ire is declared to be of unsound mind by a competent Court ; or
(b) if he is an undischarged insolvent ; or

(¢) if he _hn_s directly or indirectly by himself or by his partuer any interest in a
subsisting contract with, or any work being done for, the Corporation
except s @ medical practitioner orasa sh i ‘

a shareholder (not i
Srecat e metis (not being a Director)

(@) if before or after the commencement of this Act, he has been convicted of

an offence involving moral turpitude.

14. Ff i i
e xil:z:g of vasancies—(1) Vacancies in the office of nominated or clected
o ¢ he (.:01'['01‘1\“0“, the Standing Committee and the Medical Benefit
cil shall be filled by nomination or election, as the case may be,

Be“e(iiik gm::x‘e:;ber u_l the Corporation c_he Standing Committee or the Medical

Tenelit Counci ;lox{uuﬂted or elected to £ill a casual vacancy shall hold office only so

long a2 the member i whose place he is nominated or elected would have been
to hold office if the vacancy had not occurred,

15,
wa ;e:;ixdB.;lelo:anées.—x\lzex|lbera of the Corporation, the Standing Commitiee
fnd the Meti efit Council shall receive such fees and allowances as may from

ime be preseribed by the Central Government.

16, Pringi [

o eipal officors.—(7) The Central Govermment may, in the case of the first

appointment itself and in the case of i in ion with

the C ati; i i

pod orporation, appoint the following officers (hereinafter referred to as Principal
icers) of the Corporation, namely :—

(a) a Director General of Tmuployees® State Tnsurance ;
(6} an Insurauce Commissioner ;

() a Medical Commissioner ;

(@) & Chief Accounts Officer ; and

() an Actuary,

2 N
{2) The Director General shall be the Chicf Fxecutive Officer of the Corporation,

(3} Th inci
shm(]z.m \;:(‘ir::;mml Officess, shal be whole-time officers of the Corporation snd
ke any work unconnected with their office withont the sanction of

Central Government.
(4} A Principal
{ rincipal Officer, shall hold office for such period, not cxceeding five

years, as may he i i
oo, a“n“:'ce;“’isl:)lcc;ﬁcd in the order appointing him, An outgoing Principal
ible for reappointment if he is otherwise quatified
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(5) A Principal Officer shall receive such salary and allowances as may be
prescribed by the Central Government.,

(6) A person shall be disqualified from heing appointed as or for being a Principal
Officer if he is subject to any of the disqua‘ifications specified in section 13,

(7) The Central Govermment may at any time remove a Principal Officer from
office and shall do if such removal is recommiended Dy a resotution of the Corporation
passed at a special meeting called for the purpose and supported by the votes of not
Jess than two-thirds of the Lotal strength of the Corporation,

17. staff—(7) The Corporation may employ such other staff of officers and
cervants as may be necessary for the efficient transaction of its business provided that
te sanction of the Central Government shallbe obtained for the certain of any post
\with & maximum monthly salary of five hundred rupees and above.

() The Corporation sha’l, with the approval of the Central Government, make
Jisciph

regulations regarding the method of recrui . pay and
superanmuation benelits and other conditions of service of the members of its staff.

(9 Tivery appointment to posts carrying a maximum monthly pay of five
hundred rupecs and bove shall be made in consnilation with the Federal Public
Service Commission ¢

Provided that this sub-section shall not apply to an offick
appointment for an aggregate period not excceding one year
~—(1) Subject to the gencral superintendence
Committee shall administer the affairs

ating or temporary

18, Powers of the Standing Committo!
and control of the Corporation, the Standing
of the Corporation and may exercise any of the powers and perform any of the func-
tions of the Corporation.

(2) The Standing Committee shall submit for the consideration and decision of
the Corporation all such cases and matters as may be specified in the reguiations made
in this behalf,

(3) “he Standing Committe
matter for the decision of the Corporation.
or to promoto moagures for Lealth,, ete. of insured persons.—The
eme of benefits specified in this Act, promote
ealth and welfare of insured persons and for
ve been disabled or

¢ may, in its discretion, submit any other case or

19, Corporation’s pow
Corporation may, in addition to the sch
measures for the improvement of the l
{he rehabititation and re-cmployment of insured persons Wwho ha
mensures expenditure from the funds of the

injured and may incur in respect of such
prescribed by the Central Government,

Corporation within such limits as may be
standing Committeo and Modical Benofit Council.—Subject
poration, the Standing Committee and the
Medical Benefit Council shall meet at suclt times and places and sl:a}l observe such
fules o procedure in regard Lo transaction of Dusiuese at their meetings as may be
specified in the regulations made it this belialf.

standing Committoo.—(7) If in the opinion of
e Corporation o the Standing Commiltee persistently
wing the dutics imposed on it by or under this Act or abuses
5, by notification in the official Gazette, supersede
T ihe Standing Committee, supersede in consultation

20. Mostings of Corporation,
to any rules made under this Act, the Cor

21, Supersession of tho Corporation and
the Central Government,
mukes default in perforn
its powers, that Government ma;
the Corporation, or in the case O
with the Corporation,

the Standing Committee
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Provided that Lefore issuing a notification under this sub-sectio entral
@ dug a d is
) ; 0 n the Cy
Government shiall give & reasonable opporlunity to the Standing Commitice, g the
case may be, toshow cause why it should not be superseded and shall consider the
explanations and objections, if any, of the Corporation ot the Standing Cor
L if any, 3 4 i
etions and i ading Committee, as

. (2) Upon the ication of a i ion under sul ion (7) th
o Lie pabies ; :
orporation or the Standing Committee, all the members of the Corporation, or th:

Standi o i
b ing Commiltee, as the case may be, shall, as from the date of suck publication
¢ deemed o have vacated their offices. e

() When the Standing Commi
) N . Standing Comuii
e eay e the Standing Comitice has been superseded, a new Standing Comun-

in with section &,

1) Wi g i
() When the Corporation lias been superseded, the Central Government may—

(@) immedi y ina
(a) i u\cdg\ml) nominate or cause to be nominated or elected new menibers
e ton N . .
to e orporation i accordance with section 4 and may constilute a new
anding Commitiee under section 8 ;

(b) in its disereti 1

() i :em diseretion, appoint such agency, for such period as it may think fit, to
¢ en.lsc the powers and perform tlie functions of the Corporation and such
ig Hey shall be competent to exercise all the powers and perform all the
unctions of the Corporation,

5 T .
u\is(JsJ ; he Central Government shalf cause a full report of any action taken under
Par :,fc“z" and the cireumstances Teading to such action to be faid before the
f,om',hc"] T‘ “fm]“‘"’““‘ opportunity and in any case not Jater than threc months

date of the notification supesseding (1 i i
i & g the Corporatio Standing Con-
mittee, a5 the case may be, 4 P 1 or the Standing Com

22. Duties of Modieal Benofit Couneil—The Medical Council shall—

@) v, Sorporati X
(a) qd";s; }l:c L.orpﬂl.\(lou and the Standing Committee matters refating to the
nisteation of medical benefit, the certification for purposcs of the
grant henelits and other connected matters ;
(0} have vers i .
have ::cc: ||o:\?|s and duties of investigation as may be prescribed in rela-
" agai i i
) mplaints against medical practitioners in connection with medical
reatment and attendance ; and
(¢) perform ies 1
pertorm such otlier duties in comnection with medical treatment and
anze as may be specified in the regulations,

23. Dutles of p T -
s s\u:hl:ﬁlxctli'ﬁl Offeors.—The Prineipal Officers shiall exercise such powers
3 © 48 may be prescribed.  They shall also perform such othier

functions as may be specified in the regutations,

24 Acts of Corporation, otc,,

. not
o aet of the Corparation. e invalid by roason of defoot in constitution. ote.—

shatl B decmed to he fvafi b, anding Comumittee or the Medical Benefit Councit

Corporation, the Standing eon s O MY defect in the constitution of the

grownd that any mumb‘{t“memllcc or the Medieal Benefit Council, oron the

feason of auy dismuatine ﬁo:lcrcuif Was not entitled to hold or continue }n office by
by reason of such ay i erofany irregutarity in nj inati i
: h acl having he i Y in iis nouns o

HSing been done dusing e perion of o nination or e)eluloy:\,-ur

o any vacancy in the office

of any member of the ¢ i
orpor: N
ofumy poration, the Standing Committee or the Medical Berefil
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25 Roglonal Boards, Local Committoos, Rezlonal and Local Modiead Bonofits Counoils.—
The Corporation may appoint Regional Boards, Local Committecs and Regisnal and
Local Medical Benefit Councils in such areas and in such manuer, antd defegate to
them such powers and functions, as may be provided by the regulations.

CHAPTER III,
TINANCE AND AUDIT

2. Employoos’ Stato Inguranco Fund.—(1) All contributions paid under this Act
and all other moneys received on behalf of the Corporation shail be paid into o fund
called the Employees' State Insurance Fund which shall be held and administered
Dy the Corporation for the purposes of Lhis Act.

(2) The Corporation may accept grants, donations and gifts fromt the Central ot
any State Government, Tocal authority, or any individual or hody whether incorpora-
ted or not, for all o1 any of the purposes of this Act.
fons contained in this Act and to any rules o

(3) Subject to the other provi
segulations made in this behalf, all moneys accruing or payable to the said Fund
aliall be paid into the Reserve Bank of India or such other bank as may be approved
by the Central Government to the credit of an account styled the account of the
Tmployees' State Insurance Fund,

(4) Such account shail be operated on by such officers as may be authorised by
the Standing Committee with the approval of the Corporation.

27, Grant by tho Contral Govornmont.—The Central Government shall, every year
during the first five years make a grant to the Corporation of a s equivalent to
twwo-thirds of the administrative expenses of the Corporation not including therein the
cost of any benefits provided by or under this Act.

28. Purposos for whioh tho Fund may bo oxpondod.—Subject Lo the provi
(his Aet and of any rules made by the Central Government in that hehalf, the
Fmployees' State Insurance Fund shall e expended only for the following purposes.

namely —

() payment of benefits and provision of medic;
4, where Lhe medical benefit is extended to their families,
nities, in nccordance with

Al treatment and attendance to

insured persons an
tlie provisions of such medical henefit o their faur
{he provisions of this Act and defraying the charges and costs in coumection
therewith ;

1l allowances to members of the Corporation, the Standing
¢ Council, the Regional Boards Local
cal Benefit Councils ;

(i) payment of fees a
Committee and the Medical Benefi
Committees and Regionat and Local Medi

leave and joining time allowances, traveifing and

gratuitics and compassionnte allowances, pesi=

Jent or other benefit fund of officers aud

penditure in respect of offices

(i#) payment of salaries,
compensatory allowanuces,
sions, contributions to provid
servants of the Corporation and meeting the ex)
and olher services set up for the purpose of giving effect to the provisions

of this Acl ;.

Jienance of hospitals, dispensaries and other institu-

on of medical and other ancillury services for the

, where thie medical benefit is extended to

(iv) establishment and mai
tions and the prov
henefit of insured pessons and,
thieir families ;
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(v) payment of contributions to any State Government, local authority or any
private body or individual, towards the cost of medical Lreatment aund
attendance provided to insured persons and, where the medical henefit is
extended to their families, their famities including the cost of any building
and i in with any
Corporation ;

entered into by the

(vi) defraying the cost (including all expenses) of auditing the acconuls of the
Corporation and of the valuation of its assets and Jiabilitics ;
* (vii) defraying the cost (inclading all expenses) of the Employecs' Insurance
Courts set up under this act ;

(vidi) paymient of any sums under any contract entered into for the purposes of
this Act by the Corporation of the Standing Commitiee or by any officer
duly authorised by the Corporation or the Standing Committee in that
behalf ;

(ix) payment of sums under any deeree, order or award of any Court or Tribuml
against the Corporation or any of its officers or servants for any act done in
the excention of his duty or under a compromise or settlement of auy suit ot
other lega! proceeding or claim instituted or made against the Corporation ;

(%) defraying the cost and other charges of instituling or defending any
civil or eriminal proceedings arising out of any action (aken under this
Act;

{#) defraying expenditure, within the limits prescribed, on measures for the
improvement of the health and welfare of insured persons and for the
rehabilitation and re-employment of insured person who have been disabled
or injured ; and

(xfi) such other purposes as may be authorised by the Corporation with the
previous approval of the Central Government,

29. Holding of property, ote.~—(7) The Corporation may, subject to such conditions
88 may Le prescribed by the Central Government, acquire and liold property both
movable and immovable, sell or otherwise transfer any movable or immovable
property which may have become vested in or have heen acquired by it and doall
things necessary for the purposes for which the Corporation s established.

(2) Subject to such conditions s may be prescribed by the Central Government,
the Corporation may from time invest any moneys which are not immediately
sequired for expenses properly defrayable under this Act and may subject s
aforcsnid, from time to tine re-invest or realise such investments.

(3) The Corporation may, with the previous sanction of the Central Government
ond on such terms as may be prescribed by it, raise loans and take measures for
discharging such loans,

(4) The Corporation may constitute for the henefit ofits stafl or any class of
them, sueh provident or other henefit fund as it may think fit,

30. Vosting of tho proverty in tho Corporation.—All properly ncquired before the
t\al{hh:hmc:u of the Corporation shall vest in the Corporation and all income
derived and expenditure incurred in this by i 5 6t

ehal g e hooks ol
o o £ shnll be brought into L
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31 Expendituro by Contral Government to bo treated as a loan.—All expenditure
incurred by the Central Govermment for and in conncetion witl the es tablishment
of the Corporation up to the date of its establishment shall be treated as a foan
advanced by the Central Government to the Corporation aund such loan shall be
adjusted against grants from the Central Government to the Corporation.

32 Budgot ostimatos.—The Corporation shall in eachi year frame a budget showing
the probable receipts and the expenditure which it proposes to incur during (e
following year and shall submit a copy of the budget for the approval of the
Central Government before such date s may be fixed by it in that behalf, The
budgel shall contain provisions adequate in the opinion of the Central Government
for the discharge of the Habilities incurred by the Corporation and for the mainte-
nance of a working balance,

33, Accounts.—T'he Corporation shall maintain correct accounts of its income and
expenditure in such form and in sueh manner as may be preseribed by the Central
Government,

84, Audit.~—(7) The Accounts of the Corporation shall be audited, at sueh times
and such manner as may be prescribed, by auditors appointed by the Central Govern-
ment

(2) ‘The auditors shall ot all reasonable times have nccess to the hooks, accounts
and other documents of the Corporativn and may, for the purposes of the audit, call
for such explanation and information as they may 1equire or examine and principal or
other officer of the Corporation.

(9) he auditors shall forward to the Central Government a copy of their
report together with an audited copy of the accounts of the Corporation.

{4) The cost of the audit as determiued by the Central Government shall be paid
out of the funds of the Corporation,

35, Annual report.—The Corporation shall submit to the Central Government an
annual report of its work and activitics.

36 Budgob, auditod accounts and tho annual roport to bo placed bofore the Contral
Legislaturo.—The annual report, the audited accounts of the Corporation and the
budget as finally adopted by the Corporation shall be placed before the Parliamept
aud published in the Official Gazette.

37, Valuation of assots and Habilitios—1he Corporation shall, at intervals of five
eats, have a valuation of its assets and Jiabilities made by a valuer appointed with
the approval of the Central Government.

Provided that it shall be open to the Central Government to dircct a valuation
1o be made at such other times ns it may consider necessary.

CIIAPTER IV
CONTRINUTIONS,
38, ATl omyloyoos to o nsurod.— Subject to the provisions of this Act, all em‘lﬂoyﬁcs
: . £ i e i shalt ins i e
in factories or establishments to which this Act applies shall be insured in th
manner provided by this Act, ) o
It ibuti able under this Act in respect of an
3 ibutions.—(7) The contsibution paya i
feves it o o \tribution payable by the employer (hereinafter referred
contribution payable by Uie employee (herein-
Lsibution) and shatl be paid to the Corporation.

employee ghall comprise cor
Lo a8 the employer's contribution) and
nfter referred to as the employee's co

26

o
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(2) The contributions shall be paid at the rates spe
and in case where the prov
class of employe

cified in the irst Scheme,
sions of this Act are made applicable to any employes or
¢ es fnany factory or establishiment or class of factories or establish:
ment in such manner that they are excluded from some of the benefits under this Aet,
at such rates as the Corporation may fix in this hehalf, '

3) A week shall be the unit in res

pect of whicl all contributions shall be pay-
able under this Act.

{4) "The contributions payable in respect of each week shail ordinarily fall due o
the last day of the week, and where au employee is employed for part of the week, or
is employed under two or more employers during the same week, the contributions
shall fall due on such days as may be specified in the regulations. )

40 Principal employor to pay contribution in tho first instanco.—(7) The principat
employer shall pay in respect of every employee whether directly employed by
liim or by or through an immediate employer, both the employer's coutribution
and the employee's contribution,

(2) Notwithstanding anything contained in any other enactment but subject to
the provisions of this Act and the regulation, if any made thereunder, the principal
employer shall fn the case of an employee directly employed by him (not being au
exempted employee), be entitled to recover from the employee the employee's
contribution by deduction from his wages and not otherwise,

ll’ronﬂeﬂ that no such deduction shall be made from any wages other than such
as relate to the period or part of the period in respect of which the contribution is
payable, orin excess of the g

Detio sun representing the employee's contribution for the
riod,

@) Notwithstanding any contract Lo thie contrary, neither the principal employer
nor the innedinte employer shall be entitled to deduct the employer's contribution
from ay wages payable to an employce o otherwise to recover it from hin.

(9)

o Auy sum deducted by the principal employer from wages under this Act
6hal

I3 deemed to have been entrusted to him by the emplogee for Le purpose of
Taying the contribution in respect of which it was deducted,

) (3) The Principal employer shiall bear the expenses of remitting the contribu-
tions to the Corporation,

" u‘. Recovery of contribution from fmmotiate cmployor.—(1)a principal employer,
. 5 coprit
m.o ;f\s paid contribution in sespect of an employee employed by or through an
)’:i..]\e&l.mefmployer, shall be entitied to recover the amount of the contribution so
o ) " Js Lo sy Lhie employes's contribution s well as the employce’s contribution
any) i i
it x." 4 l:;)l:l] the immediate employer, either by deduction from any amount pagable
i by the principal employer under yable by the
immediate employer. oot e w et pstiets
(@ Tnthe case sefersed 1o in sy
entiléd to recover the employec’s contr
through him by deducts .

siection (7), the immedate employer shall be
o ibution from the employee employed by or
pecied i the proviso o subaretion (1 o oo

Explanation—T .
include payment to
ouf or legal strike,

., subject to the conditions

or the purposes of section 49

and 41, wages shall he deemed Lo
an employee in resp b '

eCL of any period of authorised leave, locks
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42, Gonoral provisions as to payuont of contributions.—(f) No employee’s contribu-
tion shall be payabie by or on bellf of an employee whose average daily wages are
Lelow one rupee,

Explanation—The average daily wages of an cmployce shall he calewlated i the
manner specified in the Virst Schedule,

(2) Contribution (b>th the employer’s contributi>n and the caployee’s contribu-
tion) shiall be payable by the principal employer for eaclh week during the whole or
part of which an employee is employed,

(9) Where wages are payable to an employee for a portion of the week, the
emploger shall be Table Lo pay hoth the employer's contribution and the employee’s
contribution for the week iu full but shall he entitied Lo recover from the employee
the employee’s contribution

(4) No contribution shall be payable in respect of an employee for any week
during thie whole of which no services are rendered by an employee and in respect of
which 1o wages are payable to hint,

(5) Notwithstanding the provisions of sub-section (4), contribution shall Le
payable, in respect of any week during which no services are rendered by and no
wages are paid to an employce, al the rate at which contribution was last paid, where
the foilure to render such services is due to the employee being on authorised leave,
oris due Lo a Tock-out or o fegal strike, if in respect of the perivd covered by sucl
Tegnl strike the employee receives wages in full or in part.

43, Mothod of paymont of contribution—Subject to the provisions of this Act. the
Corporation may make regulativns for any malter relating or incidental to the pay-
ment and cotlection of contributions payable under this Act aud without prejudice to

the generalily of the foregoing poyer such regulations may provide for—

{a) the manger and time of payment of contributions ;

(b) the payment of contributivns by means of adhesive or other stamps affixed
1o or impressed upon hooks, cards or otherwise and regulating the manner,
times and conditions in, at and wnder which, such stamps are to be aflixed
or impressed ;

() the entry in or upon books o cards of particulara of contributions prid and
Denefits distributed in the case of the insured persons Lo whou such hooks
or cards relate : and

(d) the issue, sale, custody, production, inspection and delivery of hooks or
cnrds and the replacement of books or cards which have been lost,
destroyed or defaced,

41, Employors to fwnish roturns and maintain vosisiors in cortatn casos.—(1) Tivery
principal and immediate employer shall submit to the Corporation or o such officer
of the Corporation as it may direct such returns in such form and contnining such
particulars relating to persons cmployed by im or Lo any factory or establishment
in respect of which Tie is the principal or immediate emptoyer as may be specified i

regulations made in this behalf,

factory or establishment the Corporation has reason
Deon submitted vnder sub-scction (7) but has not
person in charge of the factory

(2) Where in respect of any
to believe that o return should have :
been so submilted, the Corporation sy require any
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o establishment to furnish such particulars as it may consider necessary for
purpose of enabling the Corporation to decide whether the factory or establishy o
is a factory or establishment to which this Act applies. et
reco(r? I.:‘,very princfip:ﬂ and immediate employer shall maintain such registers or
s in respect of his factory or establishment as i i
records o reapect o as may be required by regulations
45, i
persons ::»;pomrs, their f\mcb.zons and dutios.—(7) The Corporation may appoint such
ersons as Tnspectors, as it thinks fit, for the purposes of this Act, within such local
Timits as it may assign to them. ' e
\ (2) Any Inspector appointed by the Corporation under sub-sdetion (7 i
1‘-: e{rcd to ;\s Inspector), or other official of the Corporation authiorised in this behalf
Slya: dmf:;. or the purposes of enquiring into the correctuess of any of the particulars
wnen in any return r?f'erred toin section 44 or for the purpose of ascertaining
ether any of the provisions of this Act has been complied witii—

(a) sequise any principal or immediate employer to furnish to him such informa-
® ::o:wnsml;es:l:i‘cm:.sider necessary for the purpose of this Act ; or
e ooy oc;upioe(i‘:le enter any office, establishment, factory or other
Toomies oscuied | yslnch principal or immediate employer and require
ooy Tersen fownd ::x_“c |i|r;;e‘ thereof to produce to such Inspector or other
oo on u\;; Dle.\mnme such accounts, books and other docu-
proms elating > employment of persons and payment of wages or to
trmish 1o Lim such information as lie may consider necessary ; or
(© e).:nn.ue. wuh_ Tespect o any matter relevant to the purposes aforesaid, the
;;o::&p?l orimmediate employer, lis agents or servant, or any person
o such factory, establishment, office or other premises, or any
pw;: t‘:‘:x;:mt':;:nm Inspector or otler ofiicial has reasonable cause to
(4) make copies of, or 1 51:‘ e
e con ma;mni:me extracts (f‘om, any regisier, account book or other
Sooument in such ‘factory’ establishment, office or other

(3) An T .
“m(ozism bnsrlectgr shall exercise such functions and perform such duties as may be
¥ the Corporation or as may be specified in the regulations.
CHAPTER v,
BENEYITS,
46, Benefits.—(7) Subj; .
55 e e, e di )c:l;lh]ccl to the provisions of this Act, the insured persons o,
A ;mommllv ants shall e entitied to the following benefits, namely -
payments to any insured person in casc of his sickness certified

by a duly appointed n:edi o
enefts) ; medical practitioner (hereinafter referred to as sickness

(b) periodi .
b o d‘;gn)l\’:yz:x-:‘sw;n ease of confinement Lo an insured woman, certified
the regulations (e °t payments by an anthority specified in this behalf by
(©) periodioat pﬂynmmrf”mnc'r referred to as maternity benefit);
Tesult of an °‘“I\10ym°e:? insured person suffering from disnblement as
and certified to Le cligih ""J"ry sustained as an employee under this Act
gible for such payments by an authority specified in

this Dehalf by thg
a e regulat crei
benefi) » gulations (hereinafter referred to as disablement

(4) periodical payments to sucl de

enda i :
Tesult of an cmplogment fogy pendants of an insured person who dies as &

Ty sustained as an employee under this Acts
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as are entitled to compensation under this Act (hereinafter referred to as
dependants’ benefit) ; and

(e) medical trentments for and attendance on insured persons (hereinafter
referred to as medical benefit).

(2) The Corporation muy, at therequest of the appropriate Governmeut and
subject to such conditions as may be laid down in the regulations, extend the
medical benefits to the family of an insured person.

47. When person oligiblo for sickness benefit—A person shall be qualified to cloim
sickness Lenefit during any Dbemefit period, if during the corresponding contribution
period, weekly contributions in respect of him were payable for not less than two-
thirds of the number of weeks during which he shail be deemed to have been available
for employment within the meaning of section 48, subject to a minimum of twelve

contributions :

Provided that the Corporation'may waive the minimum number of contributions
during the first contribution period.

48. When porson deemed availablo for employment.—A person shall always be
deemed to have been available for employment in any week, except when during the
whole of such week,—

(a) he was unable to work on account of sickness which lad been duly
certified, whether entitling him to reccive sickness benefit or not, or
(5) hie was qualified to receive disablement benefit for temporary disable:
ment, or
(¢) it the case of an insured woman, she was cntitied to the maternity benefit
provided in scction 50 or she would have been entitled to such benefit if
she hiad fulfilled all other conditions entitling her thereto.
Subject to the provisions of this Actand  the regulations,
accordance with section 47 shall
cified in the Schedule for the

49, sickness benefit.—!
if any,  person qualificd to claim sickuess benefit in
be entitled to receive such benefit at the rates spe
period of his sickuess :
ntitled to the Lenefit for an initial waiting period
otlowing at an interval of not
cleness benefit was last paid :

Provided that he shall not be e
of two days except in the case of a spell of sickuess &
more than fifteen days, the spell of sickness for which si

Provided furthier that sickness benefit shall mot be paid to any person fors
number of days in excess of the pumber which taken: togethier Wwith the number of
days for which he had already received the benefit makes up a total of fifty-six days
dusing any continuous period of three hundred and sixty-five days.

50. Matornity bensfit—(1) An insured woman shall be quatified to claim maternity
Denchit for confinement occuring or expected to ocour in a benefit period if during
the corresponding contribution period, weekly contributions i respect of Liex were
payable for not Jess than Lwo-thirds of the umber of weeks uring which she shall
be deemed to have been available for employment within the meauing of section 45,
subject to a minimum of twelve contributions :

Provided thiat at lenst one contribution les been paid between thirly-five and
forty weeks before the week in which the confinement (akes place or in which notice
of pregnancy is given before confinement whiclever is mere advantageous to the

insured persoi.
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(2) Subject to the provisions of
the Act, and the regulations, i
i : i .4 ations, if any, an i
womtan who js qualified to elaim maternity benefit in accordance with sub eec:smd
shall be entitled to receive it at the daily rate specified in sub-section (3) for . p o
on which she does not work for remuneration duringa period of twelve \l:cel(; ot
which not more than six shall precede the expected date of confinement *of
“{3) The daily rate referred to in sub-section (2) shall be—
(i) the rate at which the insured woman could have claimed sickness benefit
v e . : nefi
for any period of sickniess during the benefit period in wlhicl the confine
ment occurs or is expected to ozcur if she had heen qualified to clai
sickness benefit dusing that period, or "
(i) twelve annas,
whichever is greater,”
. 51.. Disnb{ement benofit.—(7) Subject to the provisions of this Act, and the regula-
tons, if any disablement benefit shall be payable—
(@) to a person who sustains tes i
2 mporary 3 i i
(02 pesson porary disablement, during the period of such
(8) to a person who sustains permanent partial disablement during his life ;
(¢) to a person who sustains permanent total disablement, during his life ; and

4 to & B .
() to a person, in all cases cf disablement not falling under sub-section

(@), (b) o (¢) of this sub-section, as may be provided in the regulations.
(2) Disablement benefit shall be paid on the sc:
specified in this behalf in the Second Schedule

52, Dependants’ benefit.
ment injury

ale and subject Lo the conditions

contd vt :\\ herle an insured person dies as a result of an employ-

ained as an employee under this Act,

ayabl 3 et ) . dependants’ be:

payable subject (o the provisions of this Act and the regulations, “n:ﬁzslmll "
3 ny,

dependants at such rates and for such period to lis

as is specified in the Second Sch
o : a Schedule,
depe:(h::‘i:mament and dependants’ benefit—Where an insured
ants are entitled o receive or recov

d er, whether f) y
dependints > Tom the employer of th
\Vorkme:’a C:”:r from any other person any compensation or danmgzs ilmlcr ulxi
Workments o mpensation Act, 1923 (VIII of 1923), or otherwise, ju respect of

X y . ! 4 .

o f 1 m:mr) sustained by the insured person as an empl: ; e et

hen the following provisions shall apply, namely :— ploves vuer his et

person is or his

) The insured i
person shail. in Tien of sucl i
the disalilement benefit provi Tt subfent exheeion &
benelit provided by this Act (i ;
e o . ut subject otherwise to t it
specifid i Uie Workmeir's Compensation Act, 1920 (VIII of 1929] e Conpern
on and not from thie employer or othor person )] from the Corpora-

amages, receive

(#i) Tf the insured person dies as a result
an employee wnder this Act (whether o
Payment for temporary disbloment fn regos
shall be payable at the rates and in {he o
to bis widow or widows Quring her or um'uP
adopled sons and minor legitimate unun\lfr‘ire

of the employment injury sustained as
ol lie was in receipt of any periodical
cct of the injury), dependants’ benefit
ortion specified in the Second Schedule
T\mxowlmmL and to minor legilimate or
) In case the insured person a e
ehildren as mentioned in clause (i) or i (:IQ ——
leave her surviving any children s meuﬁu;:ﬁe;

we him surviving any widow of
T an insured woman if she does 10t

" ause (%), dependant’s benefit shall
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be paid to the other dependants of the deceased at such rates as may be determined
by the Bmployees’ Tnsurance Court having jurisdiction.

() The amount of dependants’ benefit payable under clauss (i) shall not exceed
one-half of the amount which would have been payable to the insured person as
benefil on permanent total disablement,

(v) Save as modified by this Act, the obligations and liabilities imposed on an
employer by tiie Workmen’s Compensation Act, 1923 (VIIL of 1923), shall continne
to apply to him,

54, Modieal —All medical and treatment seferred to in
(he Workmen's Compensation Act, 1923 (VIT of 1923), shall for the purposes of this
Act, be carried out by duly appointed medical practitioners.

55, Roviow of bonefits,—(1) Subject to the provisions of this Act, the Corporation
& motion or on (he application of the person receiving the
disablement or dependants’ benefit :

may, cither of its ow
Denefit, review Lhe payment of any

Provided it wnloss otherwise specified in the regulations made in this behalf
every application for the review of a dissblement benefit shall be accompanied by a
certificate of  duly appointed medical officer.

{hie Corporation may, on such review

(2) Subject o the provisions of this Act,
Denefit be ti d, increased

as aforesaid direct that the di: or
reduced or discontinued,

56, Medical bonofit—(7) An insured person or (where such medical
‘member of his family whose condition requires medical

11 be entitled to receive medical benefit.

benefit is ex-

tended to his family) a
treatment and attendance shil
ther in the form of out-patient treatmesnt
clinic or other institution or by visits to
in-patient in a hospital or other

(2) Such medical benefit may be given ei
and attendance in a hospital or dispensacy.
the home of the iusured person or treatment as
institution.

(3) A person shall be entitled to medical benefit during auy week for which con-
tributions are payable in respect of him or it which le is qualified to claim sickness
benefit or smaternity benefit or is in receipt of such disablement beuefit as does not
disentitle him to medical benefit under the regulations.

§ whom contribution censes to be payable

Provided that a person in respect o
{ for such period and of such nature as

under this Act miay be atlowed medical benefi
1may be provided under the regulations.
insured person and (where such medical

57. Scalo of modical benofit.—(7) An c i
nall be entitled to receive medical

Denefit is extended to his family ) his fawmily s n
benefit only of such kind and on such scale as may be provided by the State Govern-

et or by the Corporation, and an insured persoi of, Where such medicnl berefitis
tned to his family, his faniily shall not have a right 1o claim auy medical treat-
ment except such as provided by Lhe dispensary, hospital, clinic or othier institution
e hiuth T or s famiily is allotted, of as may be provided by the regulations,

e an insured person (where such medical
s family to claim reimbursement from the
ment, except a8

(2) Nothing in this Act shall enti

benefit is extended to his family) i <
Corporation of any espenses incurred in respect of any medical treatn

may be provided by the regulations.
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58. Provislon of modieal troatmont by Stato (1) The State Gove
shall provide for fusured persons and (where such benefit is extended to (eir

families) their familics in the State, reasonable medical, surgical and obstetric
treatment :

Provided that the Stale Government may, with the approval of the Corporation,
arrange for medical treatment at clinics of medical practitioners ou such scale and

subject o such terms and conditions as may be ngreed upon, .
(2) Whete the incidence of sickness benefit payment o insured porsons in any

State is found Lo exceed the all-India average, the amount of such excess shall he
shared between the Corporation and the State Government in such proportion as may
be fixed by agreement between them :

Provided that the Corporation may in any case .

aive the recovery of thie whole
or any part of the share which is Lo be borne by

the State Government.

(3) The Corporation may enter into an agreewent with a State Government in
regard o the nature and seale of the medical treatment that should ho provided to
insured persons and (where such medical benef
families (including provision of buildings, equipuie
sharing of tle cost thereof and of
insured persons between the Corpor:

t is extended to the famities) their
ut, medicines and staff) and for the
any excess in the incidence of sickness benefit to
ation and the State Government,

(4 In default of ngreement between the Corporation
os aforesaid the nature and extent of the medical treal
State Government and the proportion in which the cost
the incidence of sickness benefit shall be shared betwe
Govefiment shall be determined by an arbitrator (who shall be or shall huve been a
Judge of the Migh Court of a Staic) appointed by the Chicf Justice of India and the

award of the arbitrator shall he binding on the Corporation and the State
Government,

and any State Government
ment to be provided by the
thiereof and of the excess in
en the Corporation and that

. 69, i.:atabmhmm?t and maintonanco of hospitals, ote, by Corporation.—(7) The
orporation may, wilh the approval of the State Government, establish and maintain
in o Slate such hospials, dispensaries and other medical and surgical services as it
may think fit for the benefit of insy

i wred persons and (where such medical benefit is
extended to their families) their famities,

(2) "The Corporation may enter into
rity, private hody or individu
attendance for insured person
families) their families, in any

agreement with any Part B State, Jocal antlo-
alin regard 1o the provision of medical treatment and
1 and (where such medical benefit is extended to their
aren and sharing the cost thereof,

GENNRAL,
80 Bonoftt not ssignablo or attashablo.—(7)

he right to receive ayment of
ony benefit under this Act shail not be transferal ey o

- ble or assignable,
(2) No cash benefit payable under ti
ay: ler this Act shall he Habl
exceution of any decree or order of any Court e o atdacment ol
61 Bar of Benofits o
o, e I‘y- :?:z;znlm::u:m:‘;m.-]wnen 0 person is entltled Lo any of the
fits " shall not i ive imil
admissible under the provisions of any other ef\ﬁl',f.‘ '-letd o reetve nuy s beneft
62 Porsons not o commuta cash bomofits,—Save .
Intions mo person shall he cutitted 1o co,
peyment admissible under this Act,

-Sa "
e 19 may be provided in the regu-
e for . fump pum any periodical

W "
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63. Porsons not ontitled to rocoivo bonofits In cortain cases. —No person shall he
entitled to sickness henefit or maternity henekit, ur

lement henefit for temporary

disablement in respect of any day on which he works and receives wages.
64. Reciplonts of sickness or disabloment bonofit to obsorvo conditions. —A person
who is it receipt of sickness henefit or disablement henefit (sther Uran benefit granted

on permanent disablement) -

(a) shall remain under medieal treatment at a dispensary, lspital clinic of other
stitution provided under this Act and shalt carry out the instructiong given by the
medical officer or medical attendant in charge Uereof ;

() shall not white under treatment do anything which might retard or prejudice
his chances of recovery ;

(c) shall not leave the area in which medizal treatment provided by this Act is
Deing given, withoul the permission of the medical officer, medical attendant or sueh
othier authoity as may Le speeified in this behall by the regulations ; and

ty appointed medical officer or st
this hehalf

() shall allow himself Lo Te examined Ly any d
by the C

n

tor or other petson authotis sipor
65, Bonofits not to bo combinod.— (/) An insused person shall not be entitled to
receive for thie same perind-—

s lenefit and malernity benelit ; or

(b) both sickness henefit and disablement henefit for temporary disablemes
{e) Doth maternity henefit and disablement henefit for temporary disablement,
(2) Where a person is entitlel to more than one of the henefits mentioned in sub-
section (1), lte shall le entitled to choose which henefit e shall receive,
6. Corporation’s right to rocovor demages from employor in cortain c2ses.—(/) Where
any employment injury is sustained by an insured person as an_ employee under (his

Act iy reason of ke negligence of the employer (o observe any of the safety rules lnid
applicable (o n factory or catablishment or by reason

down by or under any etiaetimet s
of any wrongful act of the employer or his agent, the Coxpum.tim\ shall notwith-
standing the fact that the enrployer has paid the weekly contributions due under thi

o person Le entitled to be seimhursed Ly the employer
12 of the Workmen

Act in respeat of such in 1 I
or the principal who is fiable to pay compensation under section e
Compensation Set, 1923 (VILL of 1923), the actuarial present value of the periodieal

payments which the Corporation is liable to muke under this Act.
arinl present value of the periodical

(2) Tor the purpose of this Act, (he act

skt manner as may ke specified in (he regutations.

payments shatl be determined in

7. Gorporation’s Hight to bo indomnified in cortain _eases—Wheie an jnsured person
is entitled to seccive or (o recover (but has not received or recovered), whether from
ot damages under any law for the

is sloyer or any other person, compensntion |
ll‘i::x:xl‘)‘e]h:):iu [mccl;l rc.».p(‘lcl of any employment injury c:umc‘d uful:lrhci:m(:.t:i:...‘::z
creating u Tegal liahility in_some person other than (he emp oy(c.|\mo. s agent,
Corporation shall e entitled to he indemnificd by the persos so Hieble i

Provided that the Corporation shall not be entitled to be indemnificd by an
wtions in sespect of the employee sustaining the ene
except in cases covered by section 66.

employer who has puid cont ;
ployment injury as an employee under this Acty
a prinoipal omployor fails or noglocts o Py any contri~

' oro i .
68.  Corporation's rights wi s Lo pay any contribution whicl

bution.—(1) 1f any principul employer fails or neglect

27

B

gt

£
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under this Act he is Liable to pay in respect of any employee and by reason thereof
such person becomes disentitled Lo any benefit or entitled to a benefit on Tower scale,
the Corposation may, on being satisfied that the contsibution should have been paid
Dy the principai cmployer, pay to the person the benefit at the rale to which he
would have been entitled if tle faiture or neglect had not occured and the Corpora-
tion shall be entitled Lo recover from the principal empleyer either—
(i) the difference between the amount of benefit which is paid by the Corpora-
tion to the said person and the amount of the Lenefit which would have

been pagable on the hasis of the contsibutions which were in fact paid by
the employer o ;

(i7) twice the amount of the contribution which the employer failed or neglec-
ted to pay, whichever is greater .

(2) The amount secoverable under this section may Le recovered as if it were an
arrear of land-revenue,

69, Liability of owner or cecupier of factorios, ete., for oxcessivo sickness. ‘benefit.—(1)
Where the Corporation considers that  the incidence of sickness among insured por-
soms is excessive by reason of—

(@) insanitary working conditions i factory or establishment or (e neglect
of the owner or occupier of the factory or establishment to observe any
Tealth: regulations enjoined on him by or under any enactment, or

(#) insanitary conditions of any tenements or lodgings occupied by insured

persons and sueh insanitary conditions are attributable to the neglect of

the owner of the tenements or lodgings o observe any health regulations
enjoined on him Dby or under any enactment.

the Corporation may cend fo the owner or oceupier of the factory or establishment

©or to the owner of the tenements or Todgings, as the case may be, a claim for the pay-
ment of the anount of the extra expenditure incurred by the Corporation as sickiess
Benefit ; and if the elnin is not settled by

agreement, the Corporation may refer the
matier, with a

statement in support of its Elaim, to the appropriate Government,
(2) If the appropriate Government is of o
inquiry is disclosed, it may
enquiry into the matter,

pinion that a prima facic case for
appoint a competent person or persops to hold an

(9) Tf upon such inquiry it is proved to the satisfaction of the person or persons
holding the inquiry that the excess in incidence of sickness among the insured
persons fs die to the defanlt or neglect of the owner o occupier of the factory or
establishment or the owner of the tenements oy Jodgings, as the case may be, the said
oraon o1 Dersons shall determine the amount of the extra expenditure fucurred a5
sickuess benefit and the person or Persons by whom the whole or any past of such
amount shall be paid 10 the Corpo

ration,
() A determination under subscetion (3) miay Le enforced as if it were a decree
for payiient of money passed in a suit by Civit Conry
section, *
agent of the owner and any pe
ents or Todgings ns a lessec of (
70, Ro;
N he“emp;.(mm?e of bonefit xm,._mmny rocoived.—(1) Where any person has received
y ©OF payment under this Act when he is yo( Tawfully entitled thereto, he

(9) For the purposes of (njs
shall include any

owner” of tenements or or lodgings
Tent of the tenem

Tson who is entitled to collect the
Tie owner.
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st be Hable (o zepay Lo the Corporation the value of e Lenefil or tie amount of
such payment, or in the case of his death his representative shall be lable to repay
the same from the assets of the deceased, if any, in his hands.

(2) The value of any benefits roceived other than cash payments shail be deters
mined by such authorily as may be specified in the regulati>us made in this behalf
and the decision of such authority shall be final.

(3) The amount recoverable under this secti>n may be recovered a3 if it were an
arrear of land-revenue. ) )

71 Benofit payablo up to and iucluding doy of death.—Ifa peroon dies d\ln“fg :21;:
period for which he is entitled to cz\sh‘l:encm under :l\ﬁ f,ul Lt»he“?;“::r‘:o: |1Zn\i-
Denefit up to and including the day of his death shatl Ie,.::‘;)@ S;Ni y pesson von®

nated by the deceased person in writing in sueh form i e e
Jations o if these is no such nominatin, to the heir of legal representd
deceased person, o
e his Habilit

72, Employor not o reduco wagos, ote.—No employer by reason only e“f l;mme u‘YE
for any contributions payable under this Act shall, directly or unlmcdice“ﬁmm e
wages of any employee, or except as pravided by the re;:m.:\l.n‘s,‘ ;msmim x
reduce benefits payable (o him under the conditions of his service which
the benefits conferred by this Act.

" sicknass ote.—
75. Employer not to dismiss or punish omployos during poriod l:fsh an employee
(7) No employer shall dismiss, discharge or reduce or otherwise pu “m; ot
dusing e periad the employee is i seceipt of sickness benedit of 1o discharge of
nor shail he, except as provided under the mgu!afnn; »dx.sm! c'i © ot disable-
reduce or otherwise punish an employee during the period ke is fn re: pr o S
ment benefit for temporary disablement or is under medical lrcnllmmc o slness
is absent frowm work as a result of ifiness duly certified in accord ﬂni N
tions to arise out of the pregnancy or confinement rendering the emp
for work "
" N v loyee during
(2) No notice of dismissal or discharge or reduction given 1o an employc
N cali e
the period specified in sub-scction (7) shall be valid or operativ
CHAPIER V-A
PRANSITORY PROVISIONS. o
s visions o his
734, Employer's spocial contribution.—(7) For so long as uffl s;ir;‘dnis:‘gl“mm“g
Chapter are in force, every principal employer shall, notwithstans uyibing
contained in this Act, pay to the CorT o spectnl co e sub-scetion (9).
Lo s Lhe employers’ special contribution) at the rate spe

. i of a factory o1

(2) “he employer's special contribution shall, in m:b:\“:s.ecxmpnera atory
cstablishment situate inany area in which the p_wnmu;o Do e
are in force, be in lien of the employer’s contribution payable

(3) The employer's special conuibuhouhm o ptoger. as the Contral

i total wage P iute to time §
exceeding five per cent, of the : e, specify from tinie to time :
feation § Official Gazette, b

2 ay, by notification in the e Central Govera-
o i”fl::“it;:ﬂ":“{“ e faing os vacying . T Perce:l:?sg " atiec of its iteution
ment shall give by Tike notification not Jess than o mouhe neiees © 1L B
“l d ‘udgslmll in such notification specify the percen ;::m"c Atready fixed is to
feorsan v be, the exlent to which he pereentag
fixor, as the case may be, s

be varied ;

shali comsist of such percentage, not
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Pro

vided further that the employer’s special contribution in the ease of factor
3: o d:_\blwlllllcu(s situate in any area in, which the provisions of both Chapter 1V m]s
arein force shallbe fixed at a rate higher than that in the case of f’\(‘touc':l:
actories or

establishments situate in any arenin whi pr s 0 i ¢
s s situale inany areain which the provisions of i
b ious of the said Chapters are

e 1:)“‘1’1:? employer's special contribution shall fall due as soon as the Tiability of

yer Lo pay wages aceriies, hut may be paid to the C:
Intervals, within such time and in such manner
notification in the Official Gazette,
for thie grant of a rebate for prompt

orporation at such
as the Central Government may, by
specify, and any such notification may provide
payment of such contribution.

Explanation. —*Lotal wage Hill" in this section means the total
have acerued due to employees ’ ‘
Periods as may

] wages which
; v in a factory or establishment in respect of such wage
Perioe 10 may be spesified for the purposes of this section by the Central Govera-
nt by notifieation in the Official Gazette,

73B.  Special tribunal for doetsion of dis

uto: i
W0 1 10 Traptoyaer Ptos or quostions wndor this Chapter whoro

Insuranco Court—(7) If any

2 ¥
of the employer's special contributio
there is

question or dispute arises in respect
ploser’s spes - payable or recoverable under this Chapter and
e oo I qz:’ogas !us]umncc Court having jurisdiction (o try such question or
spute, estion or dispute shall be decided by su ity
Government may specify in this behatf, et oo the Centat
2 o
() "Thie provisions of sub-section (1) of section 76

50 far ag ma ‘i .

m_(mi:"‘“(?l;m";ﬂlllm|3 in r?mmn to a proceeding Fefore an authosity specified under
" s the o N . 4

faree Count, Y opply in relation to a procceding Lefore an Fmployees' Insus

, section 77 to 79 and 81 shall,

3¢,
i m.,iﬁf'lﬁf under Chapter V to dopend vnon omployeo's contribution.—
yee's ibution for any weel in 1 i
Chapter IV in any area where ik
the purpose of Chapter v,
1V in sespeet of

“Ihe payment
the provisions of
all the provisions of that Chapter are in force shall for
Tave efieet as if the contrilutions payable wnder Chapter
at employee for that week had been paid, and shall accordingly

entitle the emplogee as an §
¢ yee as an insnied person o the Lenefits specificd in © Vil
is 0(!I(‘X\\'i!e(‘|liil'm’ thereto, k e tenelite et Gper e

planation —T .
B the case of an exempted employee, the employee’s contribution

shall he a . !
Quring (,"ﬂie"’:‘;fk“‘:’ﬂ‘e been paid for a week if the Corporation is satisfied that
Dayable in respoo he employer’s contribution under Chapter 1V would have been
spect of hitn Lut for (he provisions of this Chapter
73D, Modo of . e
contsthation p"y"lr’:ecm:::ry; of omployor's pocial contribution.—The employer's special
Tand revere, nder this Chiapter may he recovered as if it were an arrear of

73E. Powor to call f
" or additional inf i rejudi
OUNEE Drovisions contained i (his Ac, (e Corporatiar e, e o poten

Mining whethior the emtonny the Corporation may, for the purpose of deter-

for determiniug (e m;“ °>‘°' © special contribution is payahle under this Chapter or

. oinmlyho:"eof, DY general or special order, require any principal
any other pers ; . 5

Sueh authority, inaeh forn: T Pereon to furnish such information or returns to

and within sueh tim
3 e as may he specified i rder.
7%, Towor to cxumpt to 1y oo y e specified in the o

employer's spcetat contrtimtions. ave e (ML Govornmont alono in ospect <f

Central Goversment may, hayiy obwithstanding anything contained in this Act, the
. a3, having regq ; ;

the industry earied on gy % regard Lo the size or Tocation of, or the nature of

» any fact r i
¥ factory or estallishment or elass of factory or establish-
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ments, exempt the factory or establishment or class of factories or establishments
from the payment of the employer's special contribution under this Chapter and
nothing contained in sections 87 to 91 inclusive shall be deemed to authorise any
State to grant any such

73 Application of cortain provisions of this Act to omployer's spocial contribution.—
Save as otherwise expressly provided in this Chapter IV, section 72 and Chapter VII
and any rules and regulations made under this Act shall, 5o far as may be, apply in
selati>n (o the payment or recovery of employer's special contributisns, the penaities
specified in conmection therewith and all other matters incidental thereto as they
would have applied in relation Lo an employer's contribution if this Chapter were not
in force and the employer's contribution had been payable under this Act.

73H. Powor to romove difficultios.—(1) If any difficulty arises in
10 the provisions of this Chapter, the Central Government may, by order notified in
the Official Gazette, make such provision or give sush direction as appear Lo it to be
necessary for the removal of the difficulty.

ng effect

(2) Any order made under this section shall have effect motwithstanding
anything inconsistent therewith in any rules or regulations made under this Act.

731 Duration of Chapter V-A—The Central Government may, by notification in
the Official Gazette, dircct that the provisions of this Chapler shall cease Lo have
effect on such date as may be specified iy the notification, not Leing a date earlier
than three months from the date of the notification :

Provided that on the provisions of this Chapter so ceasing to have effect the
provisions of section G of the General Clauses Act, 1897 (X of 1897), shall apply as if
the provisions of this Chiapter had then heen repealed by a Central Act.

CHAPTER VI
ADJUDICATION OF DISPUTES AND CTLATY

s,

(1) 'The State Government shall

74, Constitution of Employeo's Insuranco Court.
by notification in the official Gazette, comstitute an Tmployees’ fusurance Coutt for
such Tocal aren as may be specified in the notifieati

(2) The Court shall consist of such number of Judges as the State Government
may think fit,
(9) Any person who is or hasleen a judicial officer or is a fegal practitioner of
five years standing shall be qualified to be a Judge of the FEuployees' Insurance Court.
(4) The Stale Government may appoint the same Court for two or more local
arens or two or more Courts for the same local area,
2 appointed for the same local ar
1 order regulate the distribution of

the

(5) Where more than one Courl has been
State Government may by general or speeia
Dusiness between them.

75. Mattors to bo docldod by ‘Employees’ Insurance Court.

dispute arises as to—

(1) I any question or

ia an employee within the meaning of this Act or

(a) Whether any person the
s contribution, or

\whetlier hie ia liable to pay the employee”

(8) the rate of wages or average dnily wages of an employee for the purposes of

this Act, or
(@) the rate of contribution payable by a principal employer in respect of any

employee, or
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(d) the person who is >r was the principal ¢ nployer
or

T in respect of any employee,

(€) the right of any person to any henefit and as to the amount and dur

thereof, or ation

€) a i i i
(ce) any direction issued by the Corporation under section 55 on a review of any
payment of disablement or dependants’ benefits ;

() the actuarial present value of the periodical payments referred to in section
(6, or

(g gny ollm.r matter which is in dispute between a principal employer and the
nf;\]:\;-c;;“:\m between a principal employer and an immediate employer,
bot person and the Corporation or between on employee and
Principal or immediate employer, in respect of any contribution or Lenefit
I Orother dues payable or recoverable under this Act,
Question or dispute shall he decided by the Employees’ Insurance Court in
accordance with the provisions of this Act

2 " .
. {2) The following claims shall he decided by the Employees’ Insurance Coust
me!

{a) claim for the recovery of contributions from the principal employer :

(b) claim by a principal employer to recover contiibutions from atiy immediate
employer ;

e} ctaim wnder section 66 or 67 made by the Corporation against the employer
or other person fable thercunder :

() eluim against a principat employer under section 68 ;

(¢) clai seeti
() mm_x under section 70 for the recovery of the value or amount of the henefit
eived by @ person when hie is not Inwfully entitled thereto ; and

1) any clai
1) any claim for the recovery of any benefit admissible under this Act

o ’1:::’“::‘;‘(;|;:l"ef'°a“” shall hiave jurisdiction to decide or deal with any question
o e e e aid or to adjudicate on any liability which Ly or under this Act is
¥ the Employce’s Insurance Court,
any "f"l‘e:“s:‘::l‘:v"‘:)y"‘t"“:“;t“’:iﬂss. ste=(1) Subject 1o the provisions of (his Actaud
Inaranies Gonrs st ale Government all proceedings before the Employees'
the insured b ! e ul"«lflu(cd in the Court appointed for the local area in whicl
Person was working at the time the question or dispute arose.
mmiifl)‘g']f;e‘l‘lec ;o::] in fatisfied hat any matter ariing out of any proceeding
Tomurtes oo o e more conveniently denit with by any other Employees’
Covermemest fn the same State, it may, subject to any rules made by the State
in this Lehalf, order such matter to Le transferred to such other Court

for disposal ay
«posal and shall forthwil i
with et ] hWwith transmit to such other Court the records connected

(3) The State Government may
Ployees’ Insurance Court in the S,
cous(m]xl of the State Government of

(4) The Court to whi i
st (b Cour o el":,l; :::M.::;:lcm transferred under sub-section (2) or sub-

77. Commencoment of procoedings,-
rance Court shall be commenced hy

transfer any matter pending hefore any Em-
ate Lo any such Court in another State with the
f that State,

“;); n';u they had heen orginatly instituted in it
) The proceedings before an Tmployees* Tnst-
application,
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{2) Tvery such application shall be insuch form and shall contain such parti-
compaied by such fee, if any, as may be preseribed by rules
overnment in consultation with the Corporatisn.

culars and ehall I
made by the State

78. Powers of Employeos’s Insuranco Cowrt.- (1) The Limployees’ Ins
shall have all the powers of a Civil Court for the purposes of tumy
enforcing the attendance of witnesses, compelling the discovery and production of
documents and material objects admivistering oath and recording evidence and such
Court shall be decied to be a Civil Court within the meaning of section 195 and
Chapter XXXV of the Code of Criminal Procedure, 1858 (V of 1598).

(2) The Employees’ Insurance Court shall follow such procedure as may ke
prescribed by rules made by the State Government.

rance Court
oning and

1 Bmployees' Insurance Court

(3) Al costs incidental to any proceeding before
shall subject to such rules as may be made in this Lelialf by the State Government,
be in the discretion of the Court,

(4) An order of the limployees’ Insurance Court shall e enforeeable as if it were
a decree passed in a suit by a Civil court.

9. by legal 1t ote— Any
required to be made or done by any person to or before un Emploees” Insurance Court
(other than appearance of a person required for the purpose of his examination as a
witness) may Le made or done by a legal practitioner or by an officer of & registered
trade union authiorised in writing by such person of with the permission of the Court,
by any other person so authotized,

or act

80. Bonefit not ndmissible unless olaimed in tmo.—An Employee’s Insurance Court
ehall not direct the payment of any Lenefit to a person un'ers he has made a claim for
ouch benefit in accordance with the regulations made in that behalf, within tweive
months after the claim became duc :

Provided that if the Courtis satisfied that there was reasonable excuse for not
making a clim for the benefit within twelve months after it became due it may

direct the payment of the benefit as if the claim had Leen sade in time,

51, Roforence to High Court.—An Hmployces' Insurance Courl may submit any
question of lnw for the decision of the Iigh Court and if it does so shall decide the
question pending before it in

$2. Appeal--(1) Save as expressly
from an order of an Employees’ Insurance Court.

(2) An appeal shall Jie to the ITigh Court from

Insurance Court if it involves a substantial question of law.
appeal under this section shall be sixty days.
12 of the Indian Limitation Act, 1908 (XL of

accordance with such decizion.

provided in this section, no appeal shall lie
an order of an Tmployces'

(3) "The period of limitation for an
(4) The provisions of scctions 3 and
1908) shall appty Lo appeals under this section,
—Where the Corporation has presented an
ance Court, that Court may, and if so
n of the appeal, withliold the

83, Stay of payment ponding appeal.
appeal against an order of the Tmployees' I ]
(he High Court shall, pending the decis:
be paid by the order appealed against.

direeted by
payment of any sum dirceted Lo
CIAPTER VIL

PENALAIES.
\Whoever, for the purpose of causing any
or for the purpose of causing any

4. Punishmont for falso statomont L
increase in payment or honefit under this Acty




216 INDUSTRIAL

Payment or benefit o he mnde where no payment or benefit is authorired by or under
{his Act, or for the purpose of avoiding any payment to be made by himself under
this Act or enabling any other person to avoid any such payment, knowingly makes
of causes Lo be made any false statement or false representation, shall he punishable
With imprisonment for a term which may extend to three months, or with fine not
exceeding five hundred rupees, or with both,
86, Punishment for faiture to pay contributions, cto.—If any person—
(a) faifs to pay any contribution which itnder this Act he is liable to pay, or
(b) deducts or attempts Lo deduct from the wages of an employee the whole or
any part of the employer's contribution, or
(c) in contravention of section 72 reduces the wages or any privileges or benefit's
admissible to an employee, or
(@) In contravention of section 73 or any regulation dismisses, discharges
reduces or otherwise punishes an employee, or
(¢) fails or refuses to submit any return required by the regulations or makes
a false return, or
{f) obstructs any Inspector or other official of the Corporation in the discharge
of his duties, or
(¢) is guilty of any contravention of or non-compliance with any of the
requirements of Liiis Act or the rules of the regulations in respect of which
o special penally is provided,
he shall be punishable with imprisonment which may extend to three months or with
fine which may extend to five hundred rupees, or with both,
86, Prosecutions.—(1) No prosecution under this Act shall he instituted except hy
or with the previous sanction of the Insurance Commissoner, or by such other

officer of the Corporation ac may be authoriced in this hehalf by the Central
Government.

(2) No Court inferior to that of a Presidency Magistrate or a Magistrate of the
firet class shall try any offence under this Act,

() No Court shall take cognizance of any offence under this Act except on a
complaint made in writing in respect thereof, w
the offence i alleged Lo have been committed,

ithin six months of the date on which
' CHAPTER VIII,
MISCELLANFOUS,
7. Exemption of 4 factory or establishmont or class of factorics or ostablishments.—

The i »may by noti in the officinl Gazette and subject to
such conditions as may be specified in the notification, exempt any factory of
establishment or class of factories or establishments in any specified area from the

Dy like notification retew any such exen

: ion for periods not exceeding a
by 1 P 1ot exceeding one year at a

88, Exomption of porsoms or class of persons—
‘may, by n:)til'xc:\lion in the official Gazette and s;n;
may, deeni” it to impose exempt any
factory or establishment or class of
epplies from the operation of the Act,

‘Ihe appropriate Government
ject to such cond:
Persons or class of persons employed in any
factories o establistiments to which this Act

EMPLOVERS' STATI INSURANCE ACT, 1948 (as AMENDED IN 1951) 217

89. to make —No shall be granted or rencwed
under section 87 or section 88, unless a reasonable opportunity has been given to the
Corporation to make any representation it may wish to make in regard to the proposal
d such fon has been consi by the inte Governuient,

90. Exomption of factorios or ostablishmont bolonging to Governmont or any Local

ity.—The i may by notification in the official Gazette

and subject to such conditions as may be specified in the notification, exempt any

factory or establishment belonging to the Crown or any local authority, if the

employees in any such factory or establishment are otherwise in receipt of benefits
substantially similar or superior to the benefits provided under this Act,

91. Exomption from ono or moro provisions of tho Act—The appropriate Govern-
ment may with the conseut of the Corporation by notification in the official Gazette,
in any factory or or class

exempt any or class of
of factories or establishments from one or more of the provisions relating to the
benefits provided under this Act.

92, Power of Central Governmont to give directions.—The Central Government may
give dircctions to a State Government as to the carrying into execution of this Act
in the State,

93. Corporation officers and servants to bo publio sorvants.—All officers and servauts
of the Corporation shall be deemed to be public servants within the meaning of
section 21 of the Indian Penal Code (XLV of 1860).

94. Contribution, ote, dus to Corporation to havo priority ovor othor dobte.—There
shalibe deemed to be included among the debts which, under section 49 of the
Presidency-towns Insolvency Act. 1920 (III of 1909), or under section 61 of the
Provincial Insolvency Act, 1909 (V of 1920), or under any law relating to insolvency in
force ina Part B State or under section 230 of the Indian Companies Act, 1913 (VII
of 1913), are, in the distribution of the property of the insolvent or in the distribution
of the assets of n company being wound up, to be paid in priority to all othier debts,
Uhe amount due in respect of any contribution or any other amount payable under
this Act the liability wherefor accrued befose the date of the order of adjudication of
the insolvent or the date of the winding up, s the case may be.
ers—The Corporation, and subject to any regulations made
Committee may direct that all of any

944, Dologatior. of powt ¢
by the Corporation in this behalf, the Standing o
of the powers and functions which may be exereised or perfomed by the Corporation
or the Standing Commmittee, as the case may be, may, in relation o suck matters and
subject to such conditions, if any, as may be specified, be also exercisable by auy
officer or authority subordinate to the Corporation.

95, Power of Contral Governmont to mako rules.—(1) The Ceutral Government may,
\ previous publication, make rules not inconsistent. with

i ivil to the provisions thereof.

this Act for the purpose of giving effect I )

(2) In particular and without prejudice to the generality of the foregoing power,
any of the following matters, namely :—
tions and elections of members of the Corpora-
tce and the Medical Denefit Council shall

subject to the conditions of

such rules may provide for all or
(a) the manner in which nomina
tion, the Standing Commit
Dbe made :
(b) the quorum al meeting:
the Medieal Benefit C
those bodies to be leld in a year

28

s of the Corporation, the Standing Comumittee and

ouncil and the minimum fumber of meetings of
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(¢) the secords Lo be kept of the transaction of businiess by the Corporation, 1
Standing Committee and the Medical Benefit Council ; N

(d) 1‘1‘.:";,:6\:;% ?ua duties of the Principal Officers and the conditions of
{¢) the powers and duties of the Medical Benefit Council ;

(1) the procedure to be adopted in the execution of contracts ;

(g) the acquisition, holding and disposal of property by the Corporation :

(1) the raising and repayment of Toans ;

() the investment of the funds of the Corporation and of any provident or
othier benefit fund and their transfer or realisation ;

(§) the basis on which the periodical valuation of the assets and liabitities of the

Corporation shal be made ;

(#) the bauk or bauks in which the funds of the Corporation may be deposited,
the procedue to e followed in regard to the crediting of moneys aceruivg
or payable (o the Corporation and the manner in which any sums may be
paid out of the Corporation funds and the officers by whom such payment
may be authoriced ;

(2) the accounts to be maintained by the Corporation and the forms in which
such accounts shall be kept and the times at which such accounts shail
be audited ;

(m) \Ll':e puhl.icntion of the accounts of the Corporation and the repor tof auditors,

d‘e.ll‘\:uon to be taken on the nudit report, the powers of auditors to

isallow and surcharge items of expenditure and the recovery of sums 80
disallowed or surcharged ;

(n) ‘l‘l‘e preparation of budget estimates and of supplementary estimates and

he manner in which such estimates shall be sanctioned and published ;

() the establishment and maintenance of provident or other benefit fund for
officers and servants of the Corporation ; and

(#) any matter which is required or allowed by this Act to be prescribed by the
Central Government.

6 R i i

. (3) Rules made under this section shall be published in the official Gazette and
hereupon shall have effect as if enacted in this Act
96, Powor
bt e c:‘ ng\atu Govon:nmum to make rulos—(1) I'he State Government may,
et to o 1 x ion of previous publication, make rules not inconsistent with this
gard Lo all or any of the following matters, namely i—
(a) the comstitution of ¥ g
Dersons e ‘l‘:\y rc Lmy\oyeejn Insurance Courts, the qualifications of
be appointed Judges thereof, it vi
o aneh Tudgor s ges thereof, and the conditions of service
(b) the procedure ¢
o b ced § i
e proc be followed in proceedings hefore such Courts and the
1 of orders made by such Courts ;

{c) the fec pay

able in respect P
Court, pect of applications made Lo the Tmployces' Insurance

the costs inci

which npp|am;o"n;:,c;“°]3‘l“‘ to the procecdings in such Court, the form in
i iould be A ¢ ;

s eons made to it and the purticulars to be specified
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(@) the i of hospitals, and other the
allotment of insured persous or their families to any such hospital,
dispensary or other institution ;

(€) the scale of medical benefit which shall be provided at any hospital, clinic,
dispensary o institution, the kecping of medical records and the furnishing
of statistical returns ;

(f) the mature and extent of the staff, equipment and medicines that shall be
provided at such hospitals, dispensaries and institutions ;

(@) the conditions of service of the staff employed at such hospitals, dispen-
saries and institutions ; and

() any other matier whic is required or atlowed by tis Act to be preseribed
Dy the State Government.

(%) Rules made under this section shall be published in the official Gasette and
(hiereupon shall have effect as if enacted in this Act.
to mako ~(1) The C ion may, subject
make ions, mot i i with
for the administration of the affairs of the
£ this Act,

97. Power of

{o the condition of previous p

{his Act and the rules made thereunder,

Corporation and for carrying into effect the provisions of

(@) In particular and without prejudice to thie generality of the foregoing power.
cuch regulation may provide for all or any of the following matters, namely :—

@) the time and place of meetings of the Corporation, the Standing Committee

and the Medical Benefit Council and the procedure to be followed at such

meetings :
(i) the matters which shal
Corporation for decision ;
+ which any contribution payable

1 be referred by the Standing Commiittee to the

(§i7) the manner i under this Act shall be
assessed and collected ;

(iv) reckoning of wages for the purpose of fixing the contribution payable under
this Act ;

(v) the certification of sickness aud eligibility for any such benefit ;

(0i) the method of determining the actuarial present value of periodical
payments

ssing of the money value of any Jenefit which is not a cash Lenefit ;

(vfd) the asses
hin which and the form i whicl auy claim for a benefit may

(vii) the time Wit ;
e specified in such claim ;

e made and the particulars Lo b

+ whicls an_employee in receipt of
therwise punished

i i f
(i) the circumstances i disablement benefit
may be dismissed, discharged, reduced or o

() the manner in which and the place and time at which any benefit sall be
paid ;

cutating the amount of cash benefit payable and the

rich and_ the extent to which commutation of disable-

benefits, may be allowed and the method of

jon value

(xi) the method of cal
circumstances in Wi
ment and dependaut’s
cqlenlating the commutat
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(xif) the mnotice of preguancy or of confinemen

t and motice and
sickness ; et

(wiii) the couditions under which any benefit may be suspended ;

(¥#v) the conditions to be observed Dy a person when in receipt of auy benefit
and the periodical medical examination of such person ;

(xv) the visiting of sick persons ;

(xvi) the i of medical iti for the purposes of this Act,
the duties of such practitioners and the form of medical certificates ;

(¥vii) the penalties for breach of regulations by fine (not exceeding two d.
wages for a first breach and not cxceeding three days’
subsequent breach) which may be imposed on employees ;

ays'
wages for any

i) the circumstances in which and the conditions subject to hich any
regulation may be relaxed, the extent of such relaxation, and the authority
Dy whom such relaxation may be granted ;
(¥i%) the returns to be submitied and the registers or records to be maintained
by the principal and immediate employers, the forms of such returns,
registers or records, and the times at which such returns should be sub-

witted and the particulars which such returns, registers and records should
contain ;

(x%) the duties and powers of Inspectors and other officers and servants of the
Corporation ;

(i) the method of recruitment, pay any allowances, discipline, superannuation
benefits and other conditions of service of the officers and servants of the
Corporation other than the Principal Officers ;

(xxii) the procedure to be followed in remittin

N g contributions to the Corpora-
tion ; and

(wxii) any matter in respect of which e

gulations are required or permitted to
be made by this Act.

(24) The condition of previous publication

1 shall not apply to any regulations
of the nature specified in clause (XX1) of

subsection (2),

(3) Regulations made by the Corporation shall be published in the Gazette of
Tndia and thereupon shall have effect as if enacted in this Act.

%0 Enancoment of henofits.—At any time When its funds so permit, the Corpora-
tion may enhiance the scale of any benefit admissible under this Act and the period

for \Yluch such benefit may be given, and provide or contribute towards the cost of
medical eare for the famiies of insured persons.

99. Repoals and savings,—If,
into force in a Part I State,
this Act, that Jaw shall, on su

- inmedintely before the day on which this Act comes

there is in force in that State any law corresponding to
i day, stand repealed :
Provided that the repeal shall not affect—

(@) the previous operations of any sucn Taw, or
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(b) any penalty, forfeiture or punishment incurred in respect of any offence
committed against any such law, or

(¢) any investigation or remedy in respect of auy such penalty, forfeiture or
punishment ;
and any such investigation, Jegal preceding or remedy may be instituted, continued
or enforced and any such penalty, forfeiture or punishment may be imposed, as if
this Act had not been passed :

Provided further that subject to the procecding proviso anything done or any
action taken under any such Jaw shall Le deemed to have Leen done or taken under
the corsesponding provision of this Act and shall continue in force accordingly un'ess
and until superseded by anything done or any action taken under this Act,

SCHEDULE I.
(See section 39)

1. The amount of weekly contribution payable in respect of an employee shall
be calculated with reference to his average daily wages,
2. The average daily wages shall be i—
(a) in respect of an employee whose wage period is a day, the amount of wages
carned during the week divided by the number of days worked in that
week ; .
(6) in respect of any employee employed on the basis of any other wage pesiod,
the amount of wages carned in that wage period in Which the contribution
falls duc divided by thie number of days worked in such wage period

(¢) in respect of an employee employed on any other basis, the amount
caleulated on the basis of wages carned for the day on which the contribu-
tion falls due or on such other day as may be specified in the regulations in
this behalf,

Explanation I.—Subject to any regulations made in (his behalf, the term *“days

‘worked"' means the number of days on which the employee worked for wages.

Explanation II.—Where any night shift continues Deyond midnight, the period
of the night shift after midnight shall be counted for reckoning the days worked as
part of the day preceding.

Explanation I11—Escept as provided by regulations, wages, pay, sularies or
Mowances paid in respect of any period of leave or holidays othier than the weekly
allowa 2 5 e
holidays shal not be taken into account in caleulating wages.

jod i £ which wages
i W jod” means the period in respect o

Explanation IV—"Wages period : o
are Drd?u’\rﬂy payable whether in terms of the contract of employment, express
implied or otherwise,

3. (a) For the purp e
employees shall be divided into eight groups on u’.\ehun
wages ascertained in the manner specified in paragraph 2
contribution and employer’s contribution payable in respect
fied in the first column of the table below shall be
o corresponding entries in the second and

i K tribution payable,
xing the amount of weekly con! ;
s i is of their average daily

(b) The employee's .
of the group of employees specifie
at the rates respectively specified in th
third columns thereof.
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TanLu

Employees' Rmployers'
Ic e: yers' Total -
contribution contribation  iributisn

Group of employees (recoverable (employees'
ployees oyers’ con-

. . tribution)

2 3 4

Rs. A, P. Rs..A, P, Rs. A.‘ .
i 0

1. Employees whose average daily wages Nit

are below Re. 1 B 7 & i T o7
2. Employees whose average daily wages 0 2 0

are Ke. 1 and above but Lelow e cTro e

> E;’EE';%.“? bR A <L
R R e e, e 0 oo e
il sttt AC L
TR o i bty oo oo
TR S e e e r e e
8 Eulyfl:};{e:.sgkgfd@ﬂnl:;c‘{;\'ge(l:\ily\vx\gg& L4 0 2.8 0 8z o0

SCHEDULE 11
(See sections 49, 51, 52 and §3)
Sickness Benefit and Disablement and Dependants’ Benefits.

L. The average daily wages of an employee in cach of the groups specified
in the first column of the table helow shall for the purpose of caleulating the sick-
ness benefit and disablement and dependants’ benefits be assumed Lo be the rate
specified in the.corresponding entry in the second column thereof,

LA

o . verage
roup of employees assumed daily
wages

1. Employees whose average duily wages are below Re. 1. 0

2 L|;:E:o\§iee‘?w“‘!{1:% :\\'esmgli daily wages are Re. 1 and above, 1 40
3, E‘;:‘];cl':ze?;a“:vll;:::;‘lg'\ie daily wages are Re, 1 8 0 and 1120
4. E‘%‘,}}t"{:ﬁ:@"‘k‘:.ﬁ% fwemge daily wages are Rs. 2 and above, 8 0
5. E|;\)ﬁ|‘oly:‘e°s‘;v]l::si avernge daily wages are Rs. 8 and above, 3 8 0
6. Famplogeen whore average dily wages are Ra, 4 aud sbove, 5 0 0
7. Emmployees whose average daily wages ace Rs. 6 und above, 7 0 0
8. Lmployees whose average daily wages are Rs. 8 and above, w 0 0
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2. The daily rae of sickness benefit during any benefit period suail be an amount
cquivaent to one-half of the sum of tiie assunied average daily wages as aforesaid for
each of the weeks for which contributions were paid in respect of the person during
Lre corresponding contribution period, divided by the number of weeks in that contri-
bution period in which hie was deemed to have been available for employment within
{hic meaning of section 48 pius the number of any other weeks in that contribution
petiod for which contributions were paid in respect of the person ; provided that where
Llie amount of the benefit so caleulated included a fraction of an anua, it shall be
sounded to the next higher anua. The caleulatin indicated above is iltustrated by
the following example :—

Example 1.—1 the assumed average daily wages of the person as an employee
were Rs. 1/4]-a day for 10 weeks, Rs 1{12]- a day for 10 weeks and Rs. 2/8/- a day for
6 weeks, the average of the assumed dally wages for the purpose of therate of
sickness benefit will be :—

10% 20410 X28+63 40 _ o 18
26 %%

The daily rate of sickness benefit payable in  the benefit period will then be 133
annas, rounded to the next higher anna, namely, 14 annas.

Example 2.—1f Use person was deemed to have been not available for employment
for 14 weeks in any contribution period and was employed as an employee for only-12
weeks in that contribution period, his assumed average daily wages being RS. 1]4]- for
Uhe 12 weeks, Lhe average of the assumed daily wages for the purpose of the rate of

sickness benefit will be :—

12x2)
(26-14)

The daily rate of sickness benefit payable in the benefit period will than be 10

20 anuas,

annas,

Lxample 3,11 the person was deemed (o liave been nol available for enployment
1 any contribution period and ws employed as an employee for only 20
ment for 2 weeks) in that contribution
5. 1/12]- for 20 wecks, the average of

for 4 weeks
weeka (e having been without any employ
period, his assumed average daily wages being R
tie daily wages for the purpose of the rate of sickness beniefit wili be :i—

-y =257 anmas

fhe daily rate of sickness benefit payable in the benefit period will then be
12/ annas rounded to the mext higher auna namely, 18 annas.

3 Disablement and dependents’ benefit shall be an amount equivalent o ore-
Il of the sum of this nssumed avernge daily wages for cacl of the weeks for
which contributions were prid in respect of Uie employee during the period of
fifty-two weeks immediately preceding the wweek in which the employment injury
ocouss, divided by the mumber of weeks for which contributions were so prid
“provided that where no contribution was paid in zespect of tiie cemployee during
the aforesnid period of fifty-Lwo weeks thie disblement and dependents’ benefit
shall be an amount cquivalent to one-fifty-second part of the mmjuny wages
ealentated in accordance with scction § of the Workman's Compensttion Act, 1928

(VIII 1928), and provided further that ")
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EBxample 1.—If the assumed average daily wages of an employee were 14 amnas a
day for 20 weeks, Rs. 1 4 Ca day for 20 weeks and Rs, 1 12 0 a day for 12 weeks,
the average of the assumed daily wages for the purpose of disablement and dependants
benefit will bei—
20X 14420 X 20+12% 28 28
WXTAH20X20+12X28 1028 1 nvas.
= 195 anias

“The disablement or dependants’ benefit will then be 933 annas, rounded to the
next higher anna, namely, 10 annas a day.

Example 2.—1f the employee worked only 34 weeks in the period of 52 weeks
Dreceding the week in which the employment injury oceurs and his assumed average
daily wages -were 14annas o day for20 weeks, and Rs. 1 4 0 for 14 weeks, the
average of thie assumed daily wages for the purpose of disablement and dependants’
Denefit will be i—

20X 1414420 _ 16
S = l6ggaunas.

The disablement or dependants’ benefit will be 8s% annas, rounded to the next
higher anna namely, 9 annas a day

The disablement or dependants' benefits caleulated s aforesaid shall be called the
full rate,

4. The disablement or dependants’ benefit shall be payable to a‘person suffering
from disablement as a result of an employment fnjury sustained as an employee in o
factory or establishment to which this Act applies, o if e dies as a result of such
injury, to his dependants as follows 1—

(6) to the insured person—

(@) for temporary disablement, during the period of such disablement al the
full rate ;

() for partial i Jata of the full rate, as pro-
Vided in section 4 of the Workuien's Compensation Aet, 1923 (VIII of 1028),
for life ;

(e) for permanent total dissblement, at the full rate for life ;
(@) in the cases of disablement not covered by clauses (a), (b) and (c) above, as
may be provided in the regutations.
(@) in the case of the death of the person, to iis widow and children as follows :—
(@) to the widow during tife or wntil remarringe an amount equivalent to three-
fifths of the full rate and, if there are two or more widows, the amount

Dayable to the widow as aforesnid shall be di
widows,

ded equally between the

() to cach legitimate or adopied son, an amount equivalent to two-fifths of the
fall rate wntil hie attains fteen years of age ;

(¢) to each legitimate unmarricd daughter, an amount equivalent to two-fifths
of the fuil rate until she attains Gfteen years of age or until marriage, which-
ever is earlier ;

Provided, that the Corporation may continue such
adopted son or any legitimate unmarried daughter until
eighteen years if such son or daughter continues educatj
Corporation,

Denefit to any legitimate or
he orshie atinins the age of
on to the satisfaction of the
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Trovided further that if the total of the dependents’ benefits distiibuted among
the widow of widows and legitimale childern or adepted son of the decensed person
as aforesaid exceeds at any time the full rate, the share of such of the dependants
shall be proportionatelly altered so that the total amount payable to them does not
exceed the amount of disablement benefit at the full rate.

5. 'In cace the deceased person does not leave a widow or legitimate chiild, depen-
dants benefit at such rates as may be determined by the Employees' Insurance Court,
having jurisdiction shall be payable as follows :—

(a) to a parent or grand pasent, for life ;

(b) to any other male dependant, until he attains fifleen years of age ;

(¢) to any other female dependant, until she atlains fifteen years of age or untit
marriage, whichever is earlier, or if widowed until she attains fifteen years
of age.

K, V.K SUNDARAM,
Scey. to the Govt.

L of India
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Employees State Insurance Act, 1948 (as amended in 1951),

Circular No. 299—1951. Calcutta 10th December 1951,
From—Bengal Chamber of Commerce,
To—All Members of the Chamber.

MrMO :—There are reproduced below for the information of
members copies of Notifications Nos. SRO 1831 and SRO 1832
dated the 24th November issued by the Government of India,
Ministry of Labour, in continuation of Circular No.268-1951
dated 15th November 1951.

Notifications referred to

S. R, 0. 1831.~In pursuance of sub-scction (3) of section 73-A of the
Employees’ State Insurauce Act, 1948 (XXXIV of 1048), the Central Government
hereby gives notice of its intention to fix after the expiry of a period of two months
from the date of this notification, the following percentage of the total wage bill of
the employer which shall constitute the employer's special contribution—

() in the case of factories and establishments situate in any arca in which the
provisions of Loth Chapters IV and V of the said Act arc in force, 11 p‘er
cent. of the total wage bill ;

(b) in the case of factories and establishments situate in any other atea, § per
cent, of the total wage bill.

_ S. R. 0. 1832.—In exercise of the powers conferred by sub-section (3) of
section 1 of the Employees' State Insurance Act, 1943 (XXXIV of 194s), the Central
Government hereby appoints —

(2} the 24th day of November 1951, as the date on which the provisions of
Chapters I, 11, 1T, VII and VIIT and section 44 and 45 of Chapter IV of
the said Act shall come into force in all Part B States except the State of
Jammu and Kashmir ;

(b) the 24ih day of November 1951 as the date on which the provisions of
Chapter V-A of the said Act shall come into force in the whole of India
except the State of Jammu and Kashumir,

EMPLOYEES' STATT INSURANCE ACT, 1948 (s AMRNDED 1N 1951) 227
Employees’ State Insurance Act, 1948 (as Amended in 1951)

Circular Letter No. 602-Int.—28th Jauuary, 1952.
From —Bengal Chamber of Commerce.
To—(1) All Industrial Associations comnected with the
Chamber.
(2) To all members of the Chamber with industrial
interests not covered under (1) above.

As members are aware, the Employees’ State Insurance Act,
1948 was recently amended by the insertion of a new Chapter
V-A under the Employees' State Insurance (Amendment) Act,
1951, This new Chapter provides for the levy of special
contributions on employers throughout the whole country al-
though the State Insurance Scheme is being enforced only in
certain specified areas in the first instance. Furthermore, Sub-
Section 3 of Section 73-A of this Chapter provides that the
employer’s special contribution shall consist of such percentage,
not exceeding 5% of the total wage bill of the employer, as the
Central Government may, by notification in the official Gazette,
specify from time to time.

2. Several notifications have been issued in conmection
with this legislation and the present position may therefore be
summed up as follows :—

(1) By Notification No. SS. 21(2) dated the 31st August,
1948, the provisions of the following Chapters came
into force in all the then Provinces (now Part
“A” States) of India, with effect from the Ist of

September, 1948 :—
I Definitions etc.
II State Insurance Corporation etc.
III Finance and Audit.
IV Miscellaneous.

The practical effect of t
setting up of the Employees’

his notification was to allow the
State Insurance Corporation and
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other administrative bodies, and to empower the Central and
State Governments to make rules in respect of certain matters
provided for by the Act. Certain of these rules have since been
issued but are not of any practical importance to members of the
Chamber.
(2) By Notification No. SS 121(32) dated the 3rd of April
1950, the Government of India appointed the Ist of
April, 1950, as the date on which the provisions of
the following Sections and Chapter of the Act
came into force in Assam, Bibar, Bombay, Madhya
Pradesh, Madras, Orissa, Punjab, Uttar Pradesh,
West Bengal, Ajmer, Coorg, Delhi and the Andamai
and Nicobar Islands :—

Sec.  44—Submission of Returns

45—Functions of Inspectors
CHAPTER VII—PENALTIES.

(8) By Notification No. SRO 1831 dated the 24th of
NoYember, 1951, the Government have intimated
their intention of fixing (after the expiry of two
months from the notification) the following percen-
tages of the total wage bill of the employer as the
employer’s special contribution :—

(a) If] the case of establishment and factories situated
In any area in which the provisions of both
Chapters IV—Coqtril)utioxl—alld V—DBenefits —of
ﬁhe Employees State Insurance Act, 1948, are
in force :—

13% of the total wage bill

This i; the rate which will presumably be appli-
ca-ble to industries covered by the Delhi-Kanpur
Pilot Scheme when introduced.

(b) I-n the case of factories and establishments situated
in any other area :—

47 of the total wage bill.
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(4) By a further Notification No. SRO 1832 dated the
24th of November, 1951, the Government of India

have fixed the 24th of November 1951, as the date

on which the provisions of Chapters :—
I Definations etc.

II State Insurance Corporation, Standing Committee
and Medical Benefit Committee.

III  Finance and Audit.

IV Contributions (Section 44 & 45 only).
V  Penalties.

VI Miscellaneous.

of the Act came into force in all part “B” States,
except Jammu and Kashmir, i. e. in Hyderabad,
Madhaya Bharat, Mysore, Patiala and Bast Punjab
States Union, Rajasthan, Saurashtra, Travancore-
Cochin and Vindhya Pradesh.

(5) By the same notification as in (8) above, the Go-
vernment of India have fixed the 24th November,
1951, as the date on which the provisions of the
new Chapter V-A-Transitory Provisions regarding
Tmployees’ contributions ete.—of the Act came
into force in the whole of India except Jammu
and Kashmir,

3. The general effect of all these notifications is that all
the Chapters mentioned in (1), (2), (4) and (5) above have been
brought into force through the whole of India exf:ept the S({ate
of Jammu and Kashmir. No rules or regulauf)m affecting
members have yet been issued and mno action is at present
therefore required of employers. It is, however, ‘sugges.ted that
members should make financial provision for their special con-
tribution of 3 of their total wage bill as from the Zflth of
January, 1952, so to ensure that as they are fully prepared in case

‘their contributions are actually called for from that date.
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4. In this connection it is to be noted that one of the defi-
ciencies of the original Act was that there was no definition of
the term “total wage bill”. This deficiency has, however, now
been remedied in so far as it refers to the employer’s special
contribution, by the following explanation to Sec. 78A intro-
duced under the recent amendment Act :—

“Total Wage Bill” in this section means the total wages
which have accrued due to employees in a factory or
establishment in respect of such wage periods as may
be specified for the purposes of this section by the
Central Government by notification in the official
Gazette.”

For the purposes of clarifying this definition, members are
reminded that the terms “Employees” and “Wages” are defined
as follows :—

“Employee” means any person employed for wages or in
connection with the work of a factory or establish-
ment to which this Act applies and—

(i) who is directly employed by the principal employer
or any work of, or incidental or preliminary to, or
connected with the work of, the factory or establish-
ment whether such work is done by the employee
in the factory or establishment or elsewhere ; or

(i) who is employed by or through an immediate em-
ployer on the premises of the factory or establish-
ment or under the supervision of the principal em-
ployer or his agent on work which is ordinarily part
of the work of the factory or establishment or which
is preliminary to the work carried on in an inci-

dental to the purpose of the factory or establish-
ment ; or

(i) w

hose services are temporarily lent or let on hire to
the principal employer by the person with whom

the person whose services are so lent or let on hire
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has entered into a contract of service ; but does
not include—
(a) any member of the Indian naval, military or
air forces ; or
(b) any person employed on remuneration which
in the aggregate exceeds four hundred
rupees a month.”

“Wages” means all remuneration paid or payablein cash
toan employee, if the terms of the contract emplo;fn}eut,
express or implied, were fulfilled and includes o}her additional
remuneration, if any, paid at intervals not exceeding two months
but does not include—

(a) any contribution paid by the emplo}{er to any pension
fund or provident fund or under this Act ;

(b) any travelling allowance on the value of any travell-
ing concession ; .

(¢) anysum paid to the person employed to defray s'pecml
expenses entailed on him by the nature of bis em-
ployment ; or

(d) any gratuity payable on discharge”. ‘ )

(N. B—It will be obscrved that the definition given to “wages”

embraces also dearness allowance.)

5. It will be recalled that an attempt was made to lrllave
expenses on medical benefits, sickness benefits, etc., 1.nzl\de dtecll)llc:
tible as an allowance before the payment of the SAPemé contribu

areas where the scheme visualised by the

i ers in
tion by employ! That attempt was unsuccessful ; and

Act was mot operative. 4
employers are liable for payments as explained above.




232 INDUSTRIAL

THE EMPLOVEES' PROVIDENT FUND ORDINANCE, 1951.
No. VII of 1951.
An Ordinaice to provide for the institution of Provident funds for cmployess
in factories and other establishments.

Whereas Parliament is not in session and the President is satisfied that circams.
tances exist which render it necassary for hiim to take immediate action ;

Now, therefore, in exercise of the powers conferred by clause (1) of article 123 of
the Constitution, the President is pleased to promulgate the following Ordinance i—

1. Short title, extent, commoncoment aud application..—(1) This Ordimance may be
called the Employees’ Provident Funds Ordinance, 1951,

(@) It extends to the whole of India except the State of Jammu and Kashmir,

(8) It shall come into force at once,

(4) Tt applics in the first instance to all factorics engaged in any industry specified
inSchedule I in which fifty or more persons are cmployed, but the Central Govern-
went may, after giving not less than two months’ uotice of its intention so ta do, by
notification in the Official Gazette, apply the provisions of this Ordinance toall
factories employing such uumber of persons less then fifty as may be specified in the
notification, and engaged in any such industry.

2. Definitions,—In this Ordinance, unless the context otherwise requires,
(a) “appropriate Government' means —

() in relationito a factory under the control of the Central Government or o
sailway administration or the administration of a major port or a factory
engaged in a controlied iudustry or in an industry counscted with a mine
or an oilfield, the Central Government, and

(i) in reiation to any other factory, the State Government ;

(1) “basic wages” means all remancration whicl is carned by an cmployee while
on duty oron leave with wages in accordance with the terms of the contract of
employuient and which is paid or payable in cash to him, bat does not include—

(i) the cash value of any food concession ;

(ii) any dearncss allowance (that is to say, all cash payments, by whatever name
called, paid to an employee on accouat of arise in the cost of living), house
rent allowance, overtime allowance, bonus, commission or any other
similar allowance payable to the employee in respect of his employment
or of work donc in such employment ;

(iii) any presents made by the employer ;

(¢) *“contribution” means a contribution payable in respect of a member under &
Scheme ;
() "'controlled industry

"' means any induslry the control of which by the Union
has been declared by a Centr

al Act to be expedient in the public interest ;
(e) “cmployer" means—

@) in xelation to a factory under the control of any department of the Central
Government or of any State Government, the authority appointed by such

Government in this behalf, or, where 1o authority is so appointed, the
liead of the department ;
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(il in any other factory, the owner or occupier of the factory, including the
agent of such owner or occupier, the legal representative of a deceased
owner or occupier, and, Where a person hias been named asa manager of
the factory under clause (f) of sub-scction (i) of section 7 of the Factories
Act, 1948 (LXIII of 1915), the person so named ;

() “employee means any personwho is employed for wages in any kind of
work, manual or otlierwise, in or in connection with the work of a factory,
and who gets his wages directly or indireetly from the employer, and in-
cludes any person employed by or through a contractor in or in commection
with the work of the factory ;

() "factory means any premiscs, including Uhe precinets thereof, in any part of
which a manufacturing process is being carricd on or is ordinasily so carried
on, whether with the aid of power or without the aid of power ;

() “*Fund” means the provident fund established under a Scheme ;

() “industry” means any industry specified in Schedule I, and includes any
other industry added to the Schedule by notification under scction 4 ;

() **member” means a member of the Fund ;

(k) “‘occupier of a factory"’ means the person who has ultimate control over
the affairs of the factory, and, where the said affeirs arc cotrusted to a
managing agent, such agent shall be deemed to be the occupicr of the
factory ;

(1) “*Scheme" means a Scheme framed under this Ordinance,

3. Power to apply Ordinance o establishment whioh has a common provident fund with
a factory.—Where immediately before this ordinance becomes applicable to a factory
there is in existence a provident fund which is common 1o the employees employed in
a factory to Which this Ordinance applics and employees in any other establishment,
the Central Government may, by notification in the Official Gazette, direct that the
provisions of this Ordinance shall also apply 1o that establishment, and thereupon the
establishment shall be deemed o De a factory for all the purposes of this Ordinance,

4. Power to add to Schedule 1.—The Central Govermuent may, by notification in the
Official Gazette, add to Schedule T any other industry in respect of the employees in
which it is of opinion that a provident fund schieme should be framed under this Ordi-
nance, and {hereupon the industry so added shall be deemed to be au industry speci-
fied in Schedule I for the purposes of this Ordinauce,

5. Employeos’ Provident Fund Schomes.—The Central Government may, by notifica-
tion in the Official Gazette, frame a Scheme to be called the Employces' Provident
Fund Scheme for the establishment of provident funds under this Ordinance for em-
ployces and specify the factories to which the said Scheme shall apply,

6. Contributions and matters which may bo provided for in Schemes.—(1) The contri-
bution which shall be paid by the employer to the Fund shall be six and a quarter per
cent. of the basic wages and the dearuess allowance payable to each of the employees,
and the employee's contribution shall e equal to the contribution payable by the
employer in respeet of him and may, if any employee so desites and if the Scheme
makes provision therefor, be an amount not exceeding eight and one-{hird percent. of
his basic wages and dearness allowance

30
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Provided that where the amount of any contribution payable under this Ordinance
involves a fraction of a rupee, the Scheme may provide for the rounding off of such
fraction to the nearest rupcee, half of a rupee or quarter of a rupee.

‘Explanation.—Tor the purposes of this subs-section, dearness aillowance shall be
deemed to include also the cash value of any food concession allowed to the employce,

(2) Subject to the provisions contained in sub-section (1), any Scheme may pro-
vide for all or any of the matters specified in Schedule IT.

7. Modification of Scheme.—The Central Government may, by notification in the
Official Gazette, add to, amend or vary eny Scheme framed under this Ordinance.

8. Mode of recovery of monoys due from omployers,—Any amount due from an
employer in respect of any contribution payable under this Ordivance or towards the
cost of administering the Fund payable by him under any Scheme may, if it is in
arrear, be recovered by the appropriate Goverminent in the same maner as an arrear
of land revenue.

9. Fund to bo recognisod under Act XI of 1922.—For the purposes of the Indian
Income tax Act, 1922 (XI of 1922), the Fund shall be deemed to be a recognised
provident fund within the meaning of Chapler IX A of that Act.

0. Protoction against attachment.—(I) The amount standing to the credit of any
member in the Fund shall not in any way be capable of being assigned or charged and
shall not be liable to attachment under any decree or order of any court in respect
of any debt or liability incarred by ihe member and neither the official assignee
appointed under the Presidency-towns Insolvency Act, 1909 (III of 1909), nor any
receiver appointed under the Provincial Insolvency Act, 1920 (V of 1920), shall be
entitled to, or have any claim on, any such amount.

(2) Any amount standing to the credit of any member in the Fund at the time of
his death and payable to his nominee under the Scheme shall, subject to any deduc-
tion authorised by the said Scheme, vest in the nominec and shall be free from any
debt or other liability incurred by the deceased or incurred by the nomince before the
death of the member.

11, Priority of paymont of contributions ovor othor debis.—The amount due in "espect’
of any contribution under this Ordinance or under any Scheme and any charges incur-
red in respect of the administration of the ¥und underany Scheme shall, where
the Jiability therefor has accrued before the person liuble is adjudicated insolvent, or,
in the case of a company ordered to be wound up, hefore the date of such order, be
deemed to be included among the delts which under section 49 of the Presidency-
towns Insolvescy Act, 1909 (ILI of 1309), or under section 61 of the Provincial Insol-
vency Act, 1920 (V of 1920) or under section 230 of the Indian Companics act, 1913
(VI of 1913) are Lo e paid in priority to all other debts in the distribution of the
property of the insolvent or the asscts of the company being wound up, as the case
niay be-

12. Employer not to reduoo wagos.—No employer shall, by reason only of his liabil-
ity for any contribution payable wnder this Ordinance, reduce, whether directly or
indirectly, the wages of any employee, or, except as provided by any Scheme, discon-
tinue or reduce any benefit (similar to any benefit conferred by this Ordivance or by
any Scheme) to which the employec is entitled under the terms of his employment.

13, Tnspoctors.—(1) The appropriate Government may, by notification in the Official
Gazetie, appoint such persous as it thinks fit to be Inspectors for the purposes of Lhis
Ordinance or of any Schemc, and may define their jurisdiction,
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(2) Any Tuspector appointed wnder sub-section (1) may, for the purpose of
inquiring into the corrcctness of any information furnished in conncetion with this
Ordinance or a Scheme or for the purpose of ascertaining whetler any of the proyi-
sions of this Ordinauce or of any Scheme have been complied with.

(®) require anemployer to fammish such information as he may comsider
necessary in relation to the Schemie.

(b) atany reasonable time enter any factory or any premises connccted there-
with and require any one found in charge thercof to produce before him for
examination any accounts, books, registers and other documents relating
to the employment of persous of the paymeut of wages in the factory ;

o

examine, with respect to any matter relevant to any of the purposes
aforesaid, the employer, his agent or servant or any other person found
in charge of the factory or amy premises connected therewith or whom
the Inspector has reasonable cause to believe to be, or Lo have been, an
employee in the factory ;

(d) make copies of, or take extracts from, any book, register or other

docaments maintained in relation to the factory ;

(¢) exercise such other powers as the Scheme may provide.

(8) Every Inspector shall be deemed to be a public servant within the meaning
of section 21 of the Indian Penal Code (Act XLV of 1860).

14. Penaltics—(i) Whoever, for the purpose of avoiding any payment to be
made by himeelf under this Ordinance or under any Scheme or of enabling auy other
person to avoid such payment, knowingly makes or causes to be made any false
statement or false ion shall be i with i fora term
which may extend to six months, or with fine which muy extent to one thousand

rupees, or with both
(9) A Scheme framed under this Ordinance may provide that any person who

contravenes, or makes default in complying with, any of the provisions thereof shall

be punishable with imprisonment for a term which may extend to six months, or

with fine which may extend to one thousand rupees, or with both.

this

(3) No court shall take i of any offence i under
Ordinance or under any Schieme cxeept on a report in writing of the facts
made by an Iuspector appointed under Secticn 13, with the

constituting such offerce
as may be specified in this behalf by the Central

previous sanction of such authority
Government,

15. Spocial provisions rolating o oxlsting provident funds.—(1) Every employee who
isa subscriber to any provident fund established by the employer and in existence at
{he commiencement of this Ordinance shall, pending the {raming of a Scheme in
respect of the factory in which he is employed, continue to be_cnuﬂed to the
benefits accruing to him under the provident fund, and the provident fund shall
continue to be maintained in the sane manuer and subject Lo the same conditions as
it would have been if this Ordinance had not been passed-

(2) On the framing of any such Schemeas is rcrerr_cd toin sup-secﬂon (1), the
accumulations standing to the credit of the cmployees i the provident fund shall,
sotwithstanding anylhing to the contrary containied in any law for the tiue belng
in force or in any deed or or other instrumeat establishing l‘he provident fund but
subject to the provisions, if any, coutained in the Seheme, be transferred to the Fund
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established under the Scheme, and shall be credited to the accounts of
employees entitled thereto in the Fund.

16. Ordinanco not to apply to infant factorios for cortain period. ~—Notwithstan ding
any othier provision contained in this Ordinance, this Ordinance shall not apply to
any factory established whether before or after the commencement of this Ordinance
unless three years have elapsed from its establishment.

17.

the

Power to oxompt.—The appropriate Government may, by notification in the

Official Gazette, and subject to such conditions as may be specified in the notification,
exempt from the operation of this Ordinance or of any Scheme i—

(a) any factory under the control of the Government or of any local authority,

ifi in the opinion of the appropriate Government, the employecs in sucl

factory are otherwise in enjoyment of provident fund or old age

pension benefits which are on the whole not less favourable to the

employees than the benefits provided under this Ordinance or under

any Scheme in relation to employees in any factory of a similar character,

(b} nny other factory having a provident fund, if the rules of the provident fund
Wwith respect to contributions are in conformity with, orare more favour-
able to the employees therein than, those specified in this ordinance, and
if, in the opinicn of the appropriate Government, the employees are othier-
wise in enjoyment of provident fund benefits gencrally which are on the
whole not less favourable to the employees than the benefits provided
under this Ordinance or under any Schemie in relation to employees in
any factory of a similar character.

Explanation—The following conditions shall be decmed fo be always included

in the conditions which may be specified in a notification under clause (b),
namely i—

() the amount of accumulations in the provident fund shall be invested in
such mauner as the Central Governwent may direct ;

{ii) the amount of accumulations to the credit of an employee in the previ-
dent fund shall, where hic leaves his employment and obtains re-cmploy-
ment in another factory (o Which this Ordinance applies within such time
4% may be specified in this behalf by the Central Government, be
transferred to the credit of his account in the Tund established under
the Scheme applicable to the factory ;

() any class of persons. employed in any factory, if the Central Government is
of opinion that such class of persons is entitled to old age pension beue
fits which arc on the Whole not less favourable {o such persons than the
benefits provided under this Ordinance or v

under any Scheme in relation
to persons employed i any

factory of a similar character :—

Provided that no notification under clause () shall be issned wnless the Central
Government s satisfied that the majority of persons so employed desire to

coutinue to be entitled to such old age pension benefits,

) Protection for acts doxe in good faitn,

lie against an Inspector or any otlrer Persor

faith done or intended 1o be done under {hi
19. Dologation of powers 10 the State Go

by notification in the Official Gazette, dir

18, i it
~—No suit or other legal procecding shall
1 in respect of anything which is in good
is Ordinance or under any Scheme.
vornmont.—The Central Government may,
rect that any power, authority or jurisdiction
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exercisable by it under ot in relation to any such provisions of {his Ordinance or of
any Scheme as may be specified in the notification shall, subject tosuch conditions
and restrictions us may be 50 specified, be excrcisable also by any State Government.
SCHEDULE I
(See scctions 2(5) and 4)
Auy industry engaged in the manufacture or production of any of the following,

namely :—

Cement.

Cigarettes.

Tlectrical ical or general engincering products,

Iron and steel.
Paper.
“Textiles (made wholly or in part of cotton or jute or silk, whether natural
or articial),
SCHEDULE 11
(See section 6(2))

Matters for which provision may be made ina Schedule.

1. The employces or class of employees who shall join the Fund, and the
conditions under which cmployees may be exempted from joining the Fund or from
making any contributions.

2. Thetime and manner in which contributions shall be made to the Fund by
employers and by, ot on behialf of, employees, the contributions which an employee
may, if heso desires, make under sub-section (i) of section 6, and the manner in
which such contributions may be recovered,

8. “he payment by the employer of such sums of moncy as miny be ncoesary o
meel the cos: of administering the Mund and the rate at which and the manner in
which the payment shall be made,

4. “The constitution of boards of trustees for the administration of Funds, each
of which shall consist of—

(a) nominces of the Central Government ;
(b) mominces of such State Government as the Central Goverament may,
having regard to the jurisdiction of the board, specify in this behalf ;

(c) representatives’of the emp and . 1 y concerned, by
the Central after with the yers and emplo-
yees concerned or with such of their respective organisations s are
Tepresentative of their interests, provided that —the number of represcu-
{atives of the employces shall in no case be less than the number of

representatives of the employers. N o

5. The number of trustees of any board, the terms and conditions s“zu;u to
which they be nominated, the time, place and procedure n[lmccdu‘nlg:oofe “.i,: o?",dl
the uppointment of officers and other employees of the board, and the opening of re
gional and other offices. ) ‘
et nccounts shall e kept, Lhe fnvestment of money's
with any directions issued or conditions
the preparation of the budget, the audit of

G. The manner in whi
belonging to the TFund in accordance
specified by the Central Government,
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accounts and the submission of reports to the Central Goverament or to any
specified State Government.

7. The conditions under which withdrawals from the Fund may be permitted
andany deduction or forfeiture may be made and the maximum amount of snch
deduction or forfeiture.

8. The fixation by the Central Government iu consultation with the boards of
trustees concerned of the rate of interest payable to members:

9. The form in which an employee shall furnish particulars about himself and
his family whenever required.

10. The nomination of a person to receive the amount standing to the credit
of a member after his death and the cancellation or variation of such nomination.

11 "he registers and records to be maintained with respect to employees and
the returns to be furnished by employers.

.12 Theform ordesign of any identity card, token or disc for the purpose of
identifying any employce, and for the issuc, custody and replacement thercof.

18 The foes to be levied for any of the purposes specified in this Schedule.

14, The contraventions or defaults which shall be punishable under sub-section
(2) of section 6.

18, The fusther powers, if sny, which may be exercised by Inspectors.

16. The manner in which accumulations in any existing provident fund shall be
transferred to the Fuud uader section 15, and the mode of valuation of any assets
which may e transferred by the employers in this behalf.

17. Any other matter which may be necessary or proper for the purpose of imple-
menting the Scheme.
RAJENDRA PRASAD,
President.
K. V. K. SUNDARAM,
Secrctary to the Government
of India.
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Circular No. 874/174 Calcutta 9th January, 1952
From—The Secretary,
Bengal Chamber of Commerce.
To—The Secretary to the Government of India,
Ministry of Labour,
New Delhi.

I am directed, on behalf of the wide range of industrial
interests represented by this Chamber and its connected
industrial Associations, to address you on the subject of the
Employees’ Provident Funds Ordinance promulgated by the
Government of India on the 15th November last.

2. These industrial interests do not in any way object to the
compulsory application of the provident fund system to selected
industries or indeed to the whole field of organised industry—a
principle which their representatives accepted, subject to
certain important reservations, at the Standing Labour
Committee meeting on the 2nd/3rd November 1950. They do,
however, take the strongest exception both to the manner in
which statutory effect has been given, by way of ordinance, to
the proposal and to certain of the provisions of the Ordinance
as promulgated. As regards the first of these issues, they have
studied the press communique subsequently issued by the
Government of India and find nothing in it which answers, or
attempts to answer, the - contention of industrial interests
throughout the country that legislation by ordinance on this
particular subject, apart from being wholly unjustified by any
real consideration of urgency, involves a departure from the
clear assurance given by the Chairman of the Stm']diug Labour
Comimittee meeting referred to above that a Blll' w?uld .be
introduced and an opportunity ~given of considering its
provisions.

3. As regards the Ordinance itself, several commeufslon
the details of it are appended. There is howe\_/er one provision
namely Section 6, to which the Chamber wishes to refer at
some length. This section provides that the employee shall
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contribute to the fund six and quarter per cent. of the basic
wages and the dearness allowance payable to him, with a like
contribution by the employer, and that subject to provision to
that effect in the Scheme to be framed under Section 5, the
employee may increase his contribution to eight and one third
per cent. of this basic wages and dearness allowance. “The
explanation defines dearness allowance as including the cash
value of any food concession allowed to the employee. The
Chamber and its counected industrial interests regard the
inclusion of the whole of dearuess allowarnce in wages for this
purpose as dangerous and, in the present economic circumstances
of the country, both unjustifiable and based on a wrong approach
to the fundamental and still undecided issue of the extent to
which, at a time of admitted price and wage inflation, dearness
allowance should be merged with basic wages which have them-
selves undergone very substantial increase during and since the
war. It is dangerous because it will inevitably raise other
issues of far-reaching importance both to industry and to
Government, such as the basis of future bonus payments,
gratuities, pensions and the like. Tt is, in the opinion of the
Chamber, unjustifiable because, as already observed, basic wages
have not by any means remained static and because it is wrong
to malke long-term provision for retirement on the present-day
inflated level of inclusive remuneration which has been forced
on private industry by successive. adjudication awards—to a
degree which, it may be pointed out, exceeds in the majority of
cases the current payment level in comparable forms of Govern-
ment employment. Thirdly, as already - indicated, it sidesteps
but unfairly pre-judges the main financial and economic issue
which neither Government as the largest employer nor private
industry has so far felt it desirable or possible to tackle, namely
the assessment of the extent to which the present inflated cost
of living and remuneration can be regarded as having reached
(or exceeded) a stabilised level below which they are unlikely to
fall in the foreseeable future. The Chamber maintains that the
present level of inclusive Temuneration is too high for the

|
;1
i
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economy of the country, certainly of industry, to bear and that
the fictitious circumstances of today should not statutorily be
made the basis of retirement provision for the distant future.
It is perhaps of significance that this mistake in policy was not
made in the Coal Mines Provident Fund Scheme when it was
drawn up a few years ago.

4. There is a further aspect of section 6 of ‘the Ordinance
to which T am instructed to refer because of its connection with
the main issue of consolidation and the difficulties to which it
will give rise in practice, viz. the inclusion in dearness allow-
ance for this purpose of the cash value of food concessions, this
latter expression being undefined in the ordinance. This owing
to variations in the price of food, is very frequently a changing
compouent in total remuneration and is in many cases incaleula-
ble in terms of cash, particularly where free or subsidised meals
are provided and employer-assisted canteens are maintained.
The retention in the ordinance, or the perpetuation in the
Scheme to be issued under it, of this particular part of the Hx-
planation to Section G will certainly give rise to so much displ}~
tation and subsequent adjustment of contributions as to make it
an unnecessary nuisance and a valueless provision. .

5. In many respects, especially in its practical application,
considered comment on the ordinance will depend on the terms
of the Scheme to be issued under Section 5. The Chamber and
its connected industrial interests wish therefore to urge m.ost
strongly the desirability of prior publication of, and consultation
on, the draft of the Scheme before it is finally notified. It may
be—and it is hoped—that the Scheme itself will be framec} in
such a way as to avoid or overcome many of the practlc:jl
difficulties and flaws in the ordinance to which the Chamber’s
attention has been drawn and some of the more important of
which are as follows :—

Section 2— Definitions. ) o

Item (/)_“Employze”—This definition is foo wide, in two
directions. Firstly, it could be 111tefpreted to“mclud’(’: ‘Mauage'
rial and like Supervisory Staff employed for “wages” (itself un-
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defined) in a factory or in connection with the work of a factory
and paid by the “employer”. It is suggested that in this respect
a definition on the lines of that included in the Labour Relations
Bill would be preferable, 4. e. limiting the scope of the definition
by the exclusion of persons in receipt of basic pay plus dearness
allowance exceeding a figure of say, Rs. 350/~ per month.

Secondly, it is noted with concern that “employee” includes
a person employed by or through a contractor in connection with
the work of the factory. This will give rise to innumerable
practical difficulties including, the risk of double contribution to
the Provident Fund Scheme, and should, it is recommended, be
carefully re-examined in all its implications.

“Establishment’—There is no definition of this term as
used in the ordinance, e g. in section 3 which is in itself
objectionable inasmuch as it may be used unduly to widen the
application of the ordinance beyond the field of industrial labour
and to the detriment of other employees already more appro-
priately covered by existing funds.

Section 17-~Power to exempt—In two respects this section
seems to call for clarification if not actual amendment. Clause
(b) deals with the exemption from the ordinance and Scheme of
factories under private control the employers of which already
provide benefits equivalent to or more favourable than those
specified in the ordinance and Scheme, The Explanation pro-
vides, as essential conditions of exempticn, conformity with
Government direction as to the investment of provident fund
accumulations and provision for the transfer of such accumula-
tions to the credit of the employees’ account should he transfer
to other employment to which the Scheme applies. No existing
provident fund rules contain provisions on these lines and the
Chamber would like an assurance that in the event of such
provident fund rules being amended to include them subsequent
to the promulgation of the Ordinance and the scheme, they will
not be precluded from exemption. As regards the provision for
Government direction concerning investments, this should surely
be ummecessary provided the rules—as is customary restrict
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investments to those referred to in Clause 20 of the Indian
Trusts Act. A conmnected point concerning investments arises
under Section 15 of the Ordinance which relates to the transfer
of accumulated credits in existing provident funds to the Fund
to be established under the Scheme. Such enforced transfers
may, on the realisation of existing investments, result in very
lieavy capital losses to the detriment of the employee himself.

The Chamber wishes to reserve further comment until the
Schetue is published — it is hoped — in draft form.

R. P. W.—450—10-52,
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